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NOTES
VICARIOUS LIABILITY FOR CRIMINAL OFFENSES
OF CO-CONSPIRATORS'.
To secure trial advantages' and heavier sentences,2 public prosecutors
have frequently 3 invoked the catch-all conspiracy section 4 of the Criminal
Code. They have obtained punishment for a prior agreement to commit a
minor crime rather than for the crime itself,5 and conspiracy counts have
been added where the facts have shown merely a joint commission of a sub-
stantive offense. Although these practices have evoked judicial censure,7
1. Admissions of third persons party to the conspiracy may be used against the de-
fendant, and evidence, otherwise irrelevant as to the particular defendant, becomes relevant
when conspiracy is charged. See 4 WIGMoRE, EViDENcE (3d ed. 1940) § 1079. Other ad-
vantages include the sbx-year statute of limitations, Braverman v. United States, 317 U. S.
49 (1942), and confusion of the jury when many defendants are joined in one indictment.
See Weiss v. United States, 103 F. (2d) 759 (C. C. A. 3d, 1939); ef. KotteaIos v. United
States, 66 Sup. Ct. 1239 (U. S. 1946). But cf. Kelly v. United States, 258 Fed. 392 (C. C. A.
6th, 1919).
2. Conspiracy is punishable by a maximum sentence of two years' imprisonment
and/or a $10,000 fine. REv. STAT. § 5440 (1875), 18 U. S. C. § 88 (1940), hereafter cited as
CRI. CODE § 37.
3. "There seems to be an increasing tendency in recent years for public prozecutors
to indict for conspiracies when crimes have been committed .... Prosecutors seem to
think that by this practice all statutes of limitations and many of the rules of evidence es-
tablished for the protection of persons charged with the crime can be disregarded." Holt, J.,
in United States v. Kissel, 173 Fed. 823, 828 (C. C. D. N. Y. 1909).
4. CaIM. CODE § 37.
5. A more severe sentence for conspiracy than for the completed substantive crime
does not preclude punishment on the conspiracy count. United States v. Stevenson (No. 2),
215 U. S. 200 (1909); Clune v. United States, 159 U. S. 590 (1895).
6. See Weiss v. United States, 103 F. (2d) 759 (C. C. A. 3d, 1939); Laughter v. United
States, 259 Fed. 94,99 (C. C. A. 6th, 1919); Rae. ATr'y GEN. (1925) 5-6.
7. "We note the prevalent use of conspiracy indictments for converting a joint mis-
demeanor into a felony; and we express our conviction that both for this purpose and for
the purpose-or at least with the effect-of bringing in much improper evidence, the con-
spiracy statute is being much abused.
"Although in a particular case there may be no preconcert of plan, excepting that
necessarily inherent in mere joint action, it is difficult to exclude that situation from the
established definitions of conspiracy; yet the theory which permits us to call the aborted
plan a greater offense than the completed crime supposes a serious and substantially con-
tinued group scheme for cooperative law breadng. We observe so many conspiracy prosecu-
tions which do not have this substantial base that we fear the creation of a general impres-
sion, very harmful to law enforcement, that this method of prosecution is used arbitrarily
and harshly. Further the rules of evidence in conspiracy cases make them most difficult to
try without prejudice to an innocent defendant." Recommendations of the Senior Circuit
Judges, REP. AT'y GEN. (1925) 5-6, cited by the court in Pinkerton v. United States,
66 Sup. Ct. 1180, 1182, n. 4 (U. S. 1946).
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federal courts have been hesitant to circumscribe the operation of the con-
spiracy statute.8 The only serious limitation imposed by the Supreme Court
upon recourse by prosecutors to the conspiracy device has been the edict
against conviction on multiple conspiracy counts where a single agreement
to commit acts violating several statutes was proved.'
In the recent case of Pinkerton v. United States,'0 the Supreme Court
refused to confine further the broad scope of the conspiracy statute. De-
fendant brothers, Walter and Dan Pinkerton, were indicted upon eleven
counts charging violations of the Internal Revenue Code," the first ten
setting out substantive offenses and the eleventh a conspiracy to violate the
Code.' 2 The evidence established the conspiracy, but showed that Walter
alone had committed the substantive crimes." The district judge charged 14
the jury that both brothers could be found guilty on all counts if the sub-
stantive offenses were found to be in furtherance of an unlawful conspiracy.
This imposition of vicarious liability on each conspirator for acts of others
within the scope of the conspiracy was approved by the Supreme Court."
8. Two limitations to the conspiracy statute have been established. (1) Where the
substantive offense cannot be committed without joint action. United States v. Xatz,
271 U. S. 354 (1926); United States v. Zeuli, 137 F. (2d) 845 (C. C. A. 2d, 1943); United
States v. Dietrich, 126 Fed. 664 (C. C. D. Neb. 1904). (2) Where the substantive statute
excluded punishment for mere voluntary participation in another's crime. Gebardi v.
United States, 287 U. S. 112 (1932) (against policy of Mann Act to punish woman for con-
spiracy to violate it). But cf. United States v. Holte, 236 U. S. 140 (1915) (not against
policy of White Slave Traffic Act to punish woman for conspiracy to violate it).
9. Braverman v. United States, 317 U. S. 49 (1942), (1943) 91 U. of PA. L. Rv. 475,
(1943) 27 MINN. L. Rv. 405. Prior to that decision this practice had been permitted in
some circuits. Montrose Lumber Co. v. United States, 124 F. (2d) 573 (C. C. A. 10th, 1941);
Meyers v. United States, 94 F. (2d) 433 (C. C. A. 6th, 1938); Beddow v. United States, 70 F.
(2d) 674 (C. C. A. 8th, 1934); Olmstead v. United States, 19 F. (2d) 842 (C. C. A. 9th, 1927).
Contra: United States v. Anderson, 101 F. (2d) 325 (C. C. A. 7th ,1939); United States v.
Mazzochi, 75 F. (2d) 497 (C. C. A. 2nd, 1935); Powe v. United States, 11 F. (2d) 598 (C. C. A.
5th, 1926).
10. Pinkerton v. United States, 66 Sup. Ct. 1180 (U. S. 1946).
11. 53 STAT. 303 (1939), 26 U. S. C. § 2803 (1940); 53 STAT. 401 (1939), 26 U. S. C.
3321 (1940). Dan was found guilty of counts 3, 5, 6, 8, 9, 10 and 11. He had formerly been
convicted of counts 1, 2 and 4. Walter was found guilty on all except count 7. Both received
sentences in excess of the maximum permissible under the conspiracy statute alone. Although
both defendants appealed, the only serious contention of error was Dan's sentence on the
substantive crimes.
12. CRIu. CODE § 37.
13. This fact is not disputed. Dan was, in fact, confined to prison when some of the
substantive offenses were committed. Record, p. 194, Pinkerton v. United States, 66 Sup.
Ct. 1180 (U. S. 1946).
14. "In connection with those counts (the substantive crimes) . . . if you are satisfied
from the evidence beyond a reasonable doubt that the two defendants were in an unlawful
conspiracy . . . then you would have a right . . . to convict each of these defendants on
all these substantive counts, provided the acts . . . were . . . in furtherance of the un-
lawful conspiracy, or object of the unlawful conspiracy, which you have found from the
evidence existed." Id. at 191-2.
15. Pinkerton v. United States, 66 Sup. Ct. 1180, 1184 (U. S. 1946).
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Although at common law conspiracy was held to merge with the successful
commission of the contemplated offense, 1 thus limiting punishment to the
substantive crime, the rule no longer obtains under the Criminal Code.17
The gist of the one offense is the unlawful agreement 18 and of the other the
substantive crime, each being separately punishable."0 Even where the
overt act required by the federal statute to establish the conspiracy is the
commission of the substantive crime, both offenses may be charged and a
plea of double jeopardy 20 w1ill not avail.
21
16. 1 Bisuor, CRaTnnAT LAW (9th ed. 1923) § 787; -LRRI.soN, LAw OF Co-'srlrfcT
(1924) 73.
17. At common law conspiracy was a misdemeanor. When the substantive crime was
a felony, there was merger for the reason that the same act cannot constitute both a felony
and a misdemeanor. 1 BisnoP, oc. cit. supra note 16. The practical effects of mergers in
England were substantial. Forfeiture of property to the King resulted from a conviction of
a felony; also, persons indicted for a misdemeanor had certain trial advantages, such as the
right to a special jury, a copy of the indictment, and a full defense by counsel, which were
not available to one charged with a felony. These reasons for merger have never e.isted in
this country, and violation of the federal conspiracy statute is made a felony by operation
of 35 STAT. 1152 (1909), 18 U. S. C. § 541 (1940). For a history of the conspiracy doctrine,
see Sayre, Crimnhdl Conspiracy (1922) 35 HARv. L. REv. 393, 418. The rule has generally
been rejected in the United States. See Note (1931) 17 Cons,. L. Q. 136 and Notes (1925)
37 A. L. R. 778, (1931) 75 A. L. R. 1411.
18. Braverman v. United States, 317 U. S. 49 (1942); United States v. Falcone, 311
U. S. 205 (1940).
19. Braverman v. United States, 317 U. S. 49 (1912); United States v. Rabinoyich,
238 U. S. 78 (1915); United States v. Hirsch, 100 U. S. 33 (1879).
20. It was petitioner's contention in the instant case that since the only act committed
by Dan Pinkerton was joining the conspiracy, conviction for the substantive offenses
amounts to multiple punishment and hence double jeopardy. This was the view adopted
by the dissent of Justice Rutledge, who approved a decision of the Third Circuit on closely
similar facts. United States v. Sail, 116 F. (2d) 745 (C. C. A. 3d, 1940). The reasoning was
rejected by the majority on the theory that the same evidence did not support both charges,
and it made no difference that the counts all related to one transaction. Gavieres v. United
States, 220 U. S. 338 (1911); Carter v. McClaughry, 183 U. S. 365 (1902). For criticism of
the "same evidence test" see Note (1940) 24 MiNn. L. Rnv. 522, 550 d seq.
21. Banghart v. United States, 148 F. (2d) 521 (C. C. A. 4th, 1945); United States v.
Vexer, 79 F. (2d) 526 (C. C. A. 2d, 1935); United States v. Harrison, 23 F. Supp. 249
(S. D. N. Y. 1938). Contra: Freeman v. United States, 146 F. (2d) 978 (C. C. A. 6th, 1945);
cf. Krench v. United States, 42 F. (2d) 354 (C. C. A. 6th, 1930); see Laughter v. United
States 259 Fed. 94, 99 (C. C. A. 6th, 1919). The minority view of the sixth circuit has stood
for many years. Ex parle Joyce, 13 Fed. Cas. 1175, No. 7,556 (IV. D. '%o. 1877); United
States v. McKee, 26 Fed. Cas. 1116, No. 15,688 (E. D. Mo. 1877). The argument that the
two offenses should be separately punished finds support in the theory that conspiracy is
punishable because of the increased public danger when two or more agree to commit
crimes, a danger independent of successful commission of the substantive offense. Se
United States v. Rabinowich, 238 U. S. 78, 88 (1915); Sayre, supra note 17, at 418. But this
basic premise of public danger is valid only when a highly organized, continuous and sub-
stantial confederation for criminal purposes is conceived. See PREP. AT'VY GEN. (1945) 5-6;
Weiss v. United States, 103 F. (2d) 759 (C. C. A. 3d, 1939). The double jeopardy argument
gains force when the facts indicate no public danger of the type conceived by Congress in
enacting the conspiracy statute.
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Thus the novel issue presented by the Pinkerton decision was not the
conviction for both the conspiracy and the substantive offenses but the con-
viction of Dan Pinkerton for the substantive crimes solely upon evidence of
his prior agreement to commit similar acts. The majority opinion of Justice
Douglas characterized conspiracy as a "partnership in crime" 22 and, by
analogy to civil liability common to partners, extended criminal liability to
each conspirator for the offenses of co-conspirators. But criminal law, un-
like civil law, has its foundation in personal and individual guilt, the essence
of which is causation, 2 and any doctrine of vicarious criminal liability is
repugnant to common law concepts.2 4 Forced analogies between the remedial
principles of civil law and the penal provisions of criminal law have received
specific Congressional disapproval. 25 The causation rationale lies behind the
Criminal Code 26 which makes liable as principal (1) the direct actor, or (2)
one who "aids, abets, counsels, commands, induces, or procures" commission
of the act. The requirement that criminal statutes are to be strictly con-
strued 21 would seem to make this categorization exclusive and to prohibit
judicial creation of a third class to include all members of a conspiracy of
which the direct actor was a member.
In confirming Dan's sentence on the substantive counts, the majority
relied on a number of mail fraud cases in which it has been held that the
overt act of mailing the letter was imputable to all members of the scheme
to defraud. 28 Although the gravamen of the offense in those cases is the use
of the mails,2 it is the existence of a fraudulent scheme which makes the act
punishable, and'participation in the scheme must be proved against each
defendant. Thus it is the existence of the scheme to defraud which makes
the otherwise innocent act a crime, whereas in the instant situation the
22. See United States v. Socony-Vacuum Oil Co., 310 U. S. 150, 253 (1940); United
States v. Kissel, 218 U. S. 601. 608 (1910).
23. See Sayre, Criminal Responsibility for the Acts of Another (1930) 43 HARv. L. Rnv.
689,719.
24. Id. at 702 et seg.
25. SEN. REP. No. 163, 72nd Cong., 1st Sess. (1932) 20, cited by Justice Rutledge in
his dissent. Pinkerton v. United States, 66 Sup. Ct, 1180, 1186 (U. S. 1946).
26. 35 STAT. 1152 (1909), 18 U. S. C. § 550 (1940) provides: "Whoever directly com-
mits any act constituting an offense defined in any law of the United States, or aids, abets,
counsels, commands, induces, or procures its commission, is a principal."
27. McBoyle v. United States, 283 U. S. 25 (1931); United States v. Wiltberger, 5
Wheat. 76 (U. S. 1820). 1 W
28. Kahn v. United States, 140 F. (2d) 380 (C. C. A. 4th, 1944); Blue v. United States,
138 F. (2d) 351 (C. C. A. 6th, 1943); Baker v. United States, 115 F. (2d) 533 (C. C. A. 8th,
1940); Mackett v. United States, 90 F. (2d) 462 (C. C. A. 7th, 1937); Cochran v. United
States, 41 F. (2d) 193 (C. C. A. 8th, 1930); Brady v. United States, 24 F. (2d) 399 (C. C. A.
8th, 1928); Morris v. United States, 7 F. (2d) 785 (C. C. A. 8th, 1925); Chert v. United
States, 9 F. (2d) 348 (C. C. A. 8th, 1925); Burns v. U. S., 279 Fed. 982 (C. C. A. 8th, 1922);
Riddle v. United States, 279 Fed. 216 (C. C. A. 5th, 1922); Preeman v. United States,
244 Fed. 1 (C. C. A. 7th, 1917).
29. United States v. Young, 232 U. S. 155 (1914); Blue v. United States, 138 F. (2d
351 (C. C. A. 6th; 1943); Mackett v. United States, 90 F. (2d) 462 (C. C. A. 7th, 1937).
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criminal nature of the substantive offense is independent of the conspiracy.
Where prosecutors have added a conspiracy charge to an indictment for
using the mails to defraud, courts have questioned the validity of the action."
Johnson v. United States,31 also cited by the majority, convicted a defendant
in a bootlegging case of both the conspiracy and various substantive acts in
which he had no part. However, in that case conviction was apparently
based on the theory that the accused "aided and abetted" commission of the
substantive offenses.
It is an often-repeated dogma that the act of one conspirator is the act of
all when committed within the scope of the conspiracy,32 even if conspiracy
is not charged but is shown actually to exist.33 Although only one court has
specifically limited the doctrine,3 4 federal courts 31 have applied it in fact
only (1) to establish as the act of all members of the alleged conspiracy the
overt act required by the federal conspiracy statute,21 (2) to show the extent
and duration of the conspiracy in relation to all the conspirators,rr or (3) as a
rule of evidence to connect all the defendants with the crime charged.
3
30. See Brady v. United States, 24 F. (2d) 399, 404-5 (C. C. A. 8th, 1928); Preeman v.
United States, 244 Fed. 1, 19 (C. C. A. 7th, 1917); Hendrey v. United States, 233 Fed. 5, 8
(C. C. A. 6th, 1916). Contra: Chew v. United States, 9 F. (2d) 348, 353 (C. C. A. 8th, 1925);
cf. Banghart v. United States, 148 F. (2d) 521 (C. C. A. 4th, 1945); United States v. We.xler,
79 F. (2d) 526 (C. C. A. 2nd, 1935).
31. 62 F. (2d) 32 (C. C. A. 9th, 1932).
32. See 1 Bisnop, C.NnTNAL LAW (9th ed. 1923) § 641; 11 Au!. Jur 548. See also notes
33-6 infra.
33. Davis v. United States, 12 F. (2d) 253 (C. C. A. 5th, 1926).
34. United States v. Sail, 116 F. (2d) 745 (C. C. A. 3rd, 1940); see Ryan v. United
States, 216 Fed. 13, 37 (C. C. A. 7th, 1914) (by implication).
35. State decisions invoke the doctrine in holding that one need not commit the actual
offense (e.g., pulling the trigger) to be convicted of the substantive crime. People v. Bring-
hurst, 192 Cal. 748, 221 P. 897 (1923); Hanna v. People, 86 Ii. 243 (1877); Odom v. State,
172 Miss. 687, 161 So. 141 (1935); People v. Foley, 39 Mich. 553, 26 N. W. 699 (1886). It is
not necessary for the conspirator to be present when the crime is committed. People v.
Pierce, 387 Il1. 608, 57 N. E. (2d), 345 (1944); People v. Payne, 359 Ill. 246, 194 N. E. 539
(1935); Spies v. People, 122 Il. 1, 253, 12 N. E. 865, 981 (1887); People v. Mlichalow, 229
N. Y. 325 (1920). These cases rest not on the vicarious liability of conspirators for all the
substantive offenses which may be part of a continuing conspiracy, but upon a principle,
not peculiar to conspiracy law, that he who counsels, procures, or commands commission of
a crime, is himself guilty as a principal. See Boyd v. United States, 142 U. S. 450, 455-6
(1892). In these cases the conspiracy was to commit one partiridar offense, proof of which
might well be sufficient to establish aiding and abetting were the case brought under the
federal statute.
36. Ford v. United States, 273 U. S. 593 (1927); Morris v. United States, 7 F. (2d) 785
(C. C. A. 8th, 1925); Tacon v. United States, 270 Fed. 88 (C. C. A. 5th, 1921); Proffitt v.
United States 264 Fed. 299 (C. C. A. 9th, 1920); Grayson v. United States, 272 Fed. 553
(C. C. A. 6th, 1921); Jung Quey v. United States, 222 Fed. 766 (C. C. A. 9th, 1915); United
States v. Bergdoll, 272 Fed. 498 (E. D. Pa. 1921).
37. United States v. Kissel, 218 U. S. 601 (1910); Hamburg-American Steam Packet
Co. v. United States, 250 Fed. 747 (C. C. A. 2nd, 1918); United States v. Olmstead, 5 F.
(2d) 712 (W. D. Wash. 1925).
38. See WViborg v. United States, 163 U. S. 632, 657-3 (1896); American Fur Co. v.
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However, prior to the Pinkerton case, the doctrine had not, by its own force,
supported an imposition of vicarious liability for substantive offenses com-
mitted by co-conspirators. Where prosecutors had sought to hold the ac-
cused on both counts, the question nf guilt was apparently submitted to the
jury either on evidence that he was the direct actor or that he aided and
abetted the commission of the substantive offense.
For Dan Pinkerton to be held as a principal under the aiding and abetting
statute, it was not necessary to indict him specifically as an aider and abet-
tor,39 inasmuch as proof of the aiding is sufficient to support an indictment
as a principal. Dan's guilt, however, was submitted to the jury not on this
narrow ground but on a broader theory that he could be convicted of the
substantive offenses if merely a member of the illegal conspiracy.4" The
ruling in the instant case either incorporates the aiding and abetting clause
within the conspiracy section or creates a conclusive presumption that each
conspirator aids and abets every act within the scope of the conspiracy.
The permissive language of the jury charge in the Pinkerton case raises
the question of what facts the prosecution must prove to establish the guilt
of a conspirator on the substantive counts. The district judge stated 41 that
if the jury found the-substantive offenses were in furtherance of an unlawful
conspiracy of which Dan Pinkerton was a member, it had a "right" to hold
him guilty on all counts. The implication is that despite such a finding, the
jury might have acquitted Dan, had it seen fit, of all or any of the substan-
tive crimes.42 If the jury's function is that of a fact-finding body, thdn its
verdict must be controlled by specific legal criteria enunciated by the court
and not by mere whim. The only reasonable criterion lies in the application
of the aiding and abetting statute 43 to each substantive offense, a standard
repudiated by the court. 0
The logical basis for holding each conspirator liable substantively for every
act within the scope of the unlawful agreement lies in the reasoning that
such criminal offenses are acts to which he impliedly or directly acquiesced
or which he should reasonably have foreseen as a result of the agreement.
The theory, which is advanced to satisfy the causation requirement of crimi-
United States, 2 Pet. 358, 363 (U. S. 1829); Davis v. United States, 12 F. (2d) 253, 257
(C. C. A. 5th, 1926); Grant v. United States, 268 Fed. 443, 446 (C. C. A. 6th, 1920).
39. Melling v. United States, 25 F. (2d) 92 (C. C. A. 7th, 1928); O'Brien v. United
States, 25 F. (2d) 90 (C. C. A. 7th, 1928).
40. Expressly admitted by the government in its brief. Brief for the United States,
p. 41, Pinkerton v. United States, 66 Sup. Ct. 1180 (U. S. 1946).
41. See note 14 supra.
42. This view is supported by the failure of appellate courts to reverse verdicts of
guilty on the conspiracy count and not guilty on the substantive counts, when the latter
were the only overt acts alleged to establish the conspiracy. Such an illogical verdict is not
void for want of consistency, because the counts state two distinct and separate crimes, and
the jury is free to acquit on either or both charges. Heike v. United States, 227 U. S, 131
(1913); United States v. Dewinsky, 41 F. Supp. 149 (D. N. J. 1941).
43. 35 STAT. 1152 (1909), 18 U. S. C. § 550 (1940).
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nal law, might automatically bring a conspirator within the limits of the
aiding. and abetting statute. But the wisdom of such a rule cannot be as-
sessed in a vacuum; it must be considered in light of the constitutional pro-
tection afforded to individuals criminally indicted, the present state of con-
spiracy law, and the existing practices of public prosecutors.
Even though it found no abuse of the conspiracy statute in the Pinkerton
case,4 4 the Court took cognizance that such abuses do exist. The difficulties
of a fair trial because of the large number of defendants, the lax rules of evi-
dence, the stigma of the offense, and the consequent confusion of the jury 45
make questionable the desirability of any further extension of a conspirator's
liability. Under the Pinkerton decision his major defense would be proof that
the act was not within the scope of the conspiracy, a concept so flexible as to
afford little protection. But because of the secret nature of criminal con-
spiracies, explicit proof of their existence and scope would generally be un-
obtainable; any change of the existing doctrine to give additional protection
to the accused might place such a heavy burden of proof on the prosecution
as to vitiate the conspiracy statute.
The instant case is prejudicial to the defendant in another respect. Mere
inaction is not sufficient to constitute withdrawal from a conspiracy, and
courts require some evidence of affirmative disavowal.4" As a practical
matter, the test proves hard to meet.4 On the conspiracy charge this defense
would be of no avail if the disaffirmance were subsequent to the commission
of an overt act not necessarily criminal in itself.4" If, however, one can be
vicariously held for all the substantive offenses within a continuing con-
spiracy, proof of withdrawal at any time would be a satisfactory defense to
charges of subsequent crimes. But proof of a withdrawal logically involves
admission of membership in the conspiracy, and while such a situation might
be ground for a severance," courts infrequently grant this motion. In prac-
tice, the defendant may be compelled to confess the conspiracy to prove his
innocence of substantive acts and avoid the possibility of a cumulative
sentence. Renunciation of the conspiracy can generally be shown only by
44. Although recognizing that the conspiracy statute could be abused through the
addition of a conspiracy count, Mr. Justice Douglas found that the practice was not re-
flected in the present case. He did not comment on the practice of adding substantive counts
to a conspiracy charge. Pinkerton v. United States, 66 Sup. Ct. 1180, 1182, n. 4. (U. S. 1946).
45. See note 3 supra.
46. See Hyde v. United States, 225 U. S. 347, 369 (1912). But see United States v.
Socony-Vacuum Oil Co., 310 U. S. 150, 253 (1940).
47. See Hyde v. United States, 225 U. S. 347 (1912) (disclosure of the conspiracy to
government not in itself sufficient to constitute withdrawal). In the instant case it would
appear that not even a jail sentence constituted withdrawal, but this point vas not prezsed
in the appeal. It has, however, been urged by petitioner as grounds for a rehearing. Peti-
tion for Rehearing, pp. 8, 9. Pinkerton v. United States, 66 Sup. Ct. 1180 (U. S. 1946).
48. Braverman v. United States, 317 U. S. 49 (1942); Pierce v. United States, 252
U. S. 239 (1920); see also United States v. Rabinowich, 238 U. S. 78, 88 (1915).
49. F. R. Crum. R. 14.
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inaction, lack of participation in, and knowledge of, the substantive offenses;
but if such proof is not sufficient to constitute withdrawal, it will not avoid
liability for these crimes. While there is justification for the stringent re-
quirement of an affirmative act of withdrawal on the charge of conspiracy,
the gravamen of the offense being the unlawful agreement, the operation of
that rule in conjunction with vicarious criminal liability may well leave a
former conspirator, innocent of all connection with subsequent crimes,
defenseless.
In the final analysis the Pinkerton decision extends the wide limits of the
conspiracy doctrine to the breaking-point and opens the door to possible
new abuses by over-zealous public prosecutors. While membership in a
conspiracy may well be evidence for the jury's consideration in holding others
than the direct actor guilty, it should not be sufficient, in the absence of some
further showing of knowledge, acquiescence, aid or assistance, to convict
one conspirator for another's criminal act. In addition to the possible preju-
dice to the defendant, prevalent whenever conspiracy is charged, it may
have deleterious effects upon law enforcement. Any system of administra-
tion which permits the prosecution to trust to a mechanical rule of law as an
alternative to unequivocal proof must itself suffer.
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DOUBLE TAXATION UPON SALE OF CORPORATE ASSETS*
WHEN the stockholders of a closely held corporation contemplate a
sale of its assets, an obvious disparity in federal tax consequences may
largely determine the method employed to accomplish the sale. If the
corporation itself consummates the sale, any gain accruing therefrom is
doubly taxable,1 first to the corporation 2 and, subsequently, to the
stockholders upon distribution of the proceeds. But if through a com-
plete or partial liquidation the corporation merely distributes its assets
in kind, it realizes no taxable gain however these assets may have
appreciated in value since their acquisition.a And if subsequent to such
distribution the stockholders themselves sell this property, the income
is taxable against the stockholders alone.
However, use of the avoidance device thus suggested is useful to the
corporation only to the extent it is assured that the stockholders -%All,
after distribution, be able to effect a satisfactory bargain. To insure
completion of the whole plan, the corporation rill frequently contact
the ultimate purchaser and negotiate the terms of sale 4 prior to actual
liquidation. With the ultimate sale arranged, transfer of title through
the stockholders becomes a mere matter of form, and courts have
readily held the corporation itself taxable upon such a sale.5 Analysis
of the fact situations in cases of this nature reveals the strong correla-
tion between the corporation's ultimate taxability and the extent of
its pre-liquidation negotiations. The courts' probable reliance on this
* Fairfield S. S. Corporation v. Commissioner, 157 F. (2d) 321 (C.C.A. 2d, 1946).
1. See I RABKIN and JOHNSON, FEDERAL INcomE, GIFrAND Es'AIETAXA-non (1944)
1313; 1 PAuL and MERTENS, LAW OF FEDERAL INco.E TxATIoN (1934) 40S; Perlstein,
Corporation or Stockhwlder . .. Wh Makes the Sale? (1945) 23 TAXES 526.
2. "If property is acquired and later sold for an amount in excess of the cost or other
basis, the gain on the sale is income. If, then, a corporation sells its capital assets in whole
or in part, it shall include in its gross income for the year in which the sale was made the
gain from such sale. . ." U. S. Treas. Reg. 111, § 29.22 (a)-18. The method of computation
and the basis for gains and losses is dealt with in I.R.C. §§ 111-3.
3. U.S.Treas. Rig. 111, § 29.22 (a)-20.
4. See Peristein, loc. cit. supra note 1.
5. The corporation is often said to be held taxable on the ground that the substance of
the transaction and not the form is controlling in the application of income tax laws. See
Embry Realty Co. v. Glenn, 116 F. (2d) 682, 683 (C.C.A. 6th, 1940); Meurer Steel Barrel
Co., Inc., 12 P-H TC Mlemo. Dec. 356, 362 (1943); Hellebush v. Commissioner, 65 F. (2d)
902,904 (C.C.A. 6th, 1933); Nace Realty Co., 28 B. T. A. 467,470 (1933). But see Commis-
sioner v. Falcon Co., 127 F. (2d) 277,278 (C.C.A. 5th, 1942); Chisholm v. Commissioner, 79
F. (2d) 14, 15 (C.C.A. 2nd, 1935), cert. denied, 296 U. S. 641 (1935). Wrhen courts speak of
looking through the form to the substance, they are treating the several occurrences, includ-
ing distribution, as parts of a single transaction. Conversely, if the stockholders alone are
to be held taxable, the various steps are looked upon as separate transactions and the form
is said to coincide with the substance. However, here, as in most other tax fields, attempts
to distinguish between form and substance have been discouragingly unsuccessful and mis-
leading. See PAUL, SELEcTED STuDIEs IN FEDERAL TAXATiON (2d Series, 1938) 20D-4.
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factor has, however, been obscured by the legal analyses with which
they have felt obliged to meet the contention that title was vested in
the stockholders at the time of sale.
Where the corporation has bound itself to sell specific assets which
were then transferred to its stockholders who consummated the transac-
tion, the courts have rationalized the decisions holding the corporation
taxable 6by labeling the stockholders mere conduits of title who can do
nothing other than execute the corporation's obligation.'
Where the corporation has merely conducted negotiations for the
sale and contends that the stockholders themselves accomplished the
binding contract, it has been more difficult for the courts to disregard
the transaction's legal forms. Nevertheless, the large majority of
these cases have held, upon a variety of rationales; that the gain upon
sale was taxable to the corporation.8 In numerous instances, after the
corporation had begun negotiations for sale, the stockholders voted to
dissolve and authorized liquidating trustees to sell the corporate assets
for the benefit of the stockholders. To hold the corporation taxable,
the courts have applied the long standing principle prescribed by
Section 29.22(a)-20 of Treasury Regulations 111 that any sale of prop-
erty made by a receiver or trustee in dissolution while winding up a
corporation's affairs shall be treated as if made by the corporation.'
The intention of stockholders and corporation that the trustees act on
behalf of the stockholders and not for the corporation has not been
determinative. 10 The resolution appointing the trustees has been con-
sidered only an agreement between the stockholders which would not
impair the right of the government to challenge it for tax purposes."
It is also argued that, conceding title did vest in the trustees prior to
the sale, no part of the title passed to the stockholders.' 2 Several
opinions have found it unnecessary to apply the thesis of this section
6. See Hattie W. Mackay, 29 B.T.A. 1090, 1094 (1934); James Duggan, 18 B.T.A.
608, 625-6 (1930); Southern Ice and Fuel Co., 10 B.T.A. 1213, 1214 (1928). See also 1
MONTGOMERY, FEDERAL TAXES ON CORPORATIONS (1945-6) 936. But see Robert Jamison,
Jr., 3 B.T.A. 780, 802 (1926).
7. See George T. Williams, 3 T.C. 1002, 1012 (1944) in which the court holds the
corporation not taxable but recognizes this rule and summarizes the rationales of the perti-
nent cases.
8. See cases cited infra notes 9, 10, 13.
9. See Howell Turpentine Co., 6 T.C. 364, 382 (1946); Tazewell Electric Light and
Power Co. v. Strother, 84 F. (2d) 327, 329 (C.C.A. 4th, 1936); Fred A. Hellebush 24 B.T.A.
660, 667 (1931); Burnet v. Lexington Ice and Coal Co., 62 F. (2d) 906, 909 (C.C.A, 4th,
1933); Taylor Oil and Gas Co., 15 B.T.A. 609, 616 (1929).
10. See Chilhowee Mills, Inc., 4 T.C. 558, 566 (1945); Will T. Caswell, 36 B.T.A. 816,
822 (1937); Fred A. Hellebush, 24 B.T.A. 660, 661 (1931).
11. See Hellebush v. Commissioner, 65 F. (2d) 902,904 (C.C.A. 6th, 1933),
12. See Burnet v. Lexington Ice and Coal Co., 62 F. (2d) 906, 909 (C.C.A. 4th, 1933);
Taylor Oil and Gas Co. v. Commissioner, 47 F. (2d) 108, 109 (C.C.A. 5th, 1931).
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and have merely construed the stockholders or their trustees to be
acting as agents of the corporation in effecting the sale.13
On the other hand, in those cases where the courts have found no
measurable negotiations prior to liquidation, they have attributed no
taxable gain to the corporation.14 In these instances, it is held that
the stockholders consummated the contract of sale after title to the
assets had vested in them and that they alone are taxable upon the
sale. It should be noted, also, that there are cases in which, despite
the presence of prior negotiations, courts have chosen neither to find
nor fabricate any defect in form through which to hold the corporation
taxable. 15 These exceptions. may be explained by the fact that the
prior negotiations rationale has not been clearly expressed as the under-
lying justification for taxing the corporation.
A recent case, Fairfield Steamship Corporation v. Commissioner,'i
provides an example of the hazards latent in attempts to justify taxing
the corporation upon grounds other than its pre-liquidation negotia-
tions. In contemplating the liquidation of Fairfield, it was planned to
transfer that corporation's main asset to its sole stockholder, the At-
lantic Corporation. It was intended that Atlantic would make the
sale of this property in order that the anticipated gain could be set off
against its losses incurred on another transaction. LewNis, president of
both corporations, obtained through his agents a satisfactory offer
from a buyer, but acceptance wras postponed until title to the property
could be passed to Atlantic. Atlantic's stockholders then authorized
Lewis to complete the sale to the original offeror upon the previously
arranged terms.
On the realistic ground that negotiations had been concluded by a
satisfactory offer before Fairfield transferred the property, the Tax
Court's finding of fact ascribed the sale to Fairfield, the subsidiary
corporation, with the result that Fairfield was taxable. 17 But the Cir-
cuit Court of Appeals for the Second Circuit, contending that the
negotiations were by and on behalf of Atlantic, the parent, would not
13. See R. G. Trippett, 41 B.T.A. 1254, 1259 (1940); Nace Realty Co., 28 B.T.A. 467,
471 (1933); S. A. MacQueen Co., 26 B.T.A. 1337, 1341 (1932). Another theory for holding
the corporation taxable is that "beneficial ownership" of the property never passed from
the corporation to its stockholders. See S. A. MacQueen Co., supra at 1342; Boggs-Burnam
and Co., 26 B.T.A. 988,994 (1932).
14. See George T. Williams, 3 T.C. 1002, 1012 (1944) (dissolution begun prior to
negotiations for sale); Conservative Gas Co., 30 B.T.A. 552, 554 (1934); Central National
Bank, 25 B.T.A. 1123, 1128 (1932); Fruit Belt Telephone Co., 22 B.T.A. 440 (1931) (pur-
chaser had merely made appraisal of assets prior to transfer to stockholder).
15. See Harbor Holding Co. of Nevada, 11 P-H BTA-TC Memo. Dec. 1515, 1525
(1942); Falcon Co., 41 B.T.A. 1128, 1133 (1940), af'd, 127 F. (2d) 277 (C.C.A. 5th, 1942).
16. Fairfield S. S. Corporation v. Commissioner, 157 F. (2d) 321 (C.C.A. 2d, 1946).
17. Fairfield Steamship Corporation, 5 T.C. 566 (1945).
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impute the sale to Fairfield.18 Nevertheless, the court held that the
transfer of the asset to Atlantic resulted in a gain taxable against Fair-
field because the distribution did not comply with the provisions of
Section 112(b)(6) of the Internal Revenue Code. This section specifies
conditions under which no gain or loss is recognized "upon receipt by a
corporation of property distributed in complete liquidation of another
corporation." The court held that Fairfield therefore could and did
realize a taxable gain upon liquidation. But the court unaccountably
failed to recognize that the conditions of this section determine the
possibility of gain or loss only of the parent corporation. The section
clearly does not negate the principle that the liquidating corporation
realizes no gain from mere distribution of assets." Possibly impelled by
criticisms of its decision,2" the court subsequently issued an addendum
in which the original rationale was sidestepped and the corporate tax
justified under the familiar "trustee" hypothesis of the Treasury Regu-
lations.2' Much of the court's difficulty would have been avoided had
it chosen to follow two significant principles expressed by the Supreme
Court's opinion in the slightly less recent Court Holding Co. case.
22
In that case, the corporation had orally contracted to sell its prop-
erty and received part payment upon the agreed price. In a last minute
effort to avoid the corporate tax, the corporation performed the legal
steps of liquidation and deeded the property to its stockholders. A new
contract of sale was thereupon drawn by the stockholders with the
same purchaser and upon identical terms. Although the corporation's
oral contract was unenforceable, the Tax Court did not allow the cor-
poration to avoid the tax.2 3 But by dissociating the corporation's
negotiations from those of the stockholders because the latter were
"free to sell or not to sell," 24 the Circuit Court of Appeals found that
only the stockholders realized gain.
In reversing the Circuit Court of Appeals, the Supreme Court estab-
*lished first that the question of whether the gain from such a sale was
to be attributed to the corporation was one of fact. This determination
curtailed the future power of review of the circuit courts of appeals
over the Tax Court's finding upon this issue. Secondly, and of equal
importance, a reasonable interpretation of the opinion would seem to
18. See note 16 supra.
19. See note 3 supra.
20. The opinion has been referred to as "... one of the most astonishing tax opinions
in recent years. . . " and as a ". . . product of a complete misconception of the statute,
and it may be anticipated that the rule will not be followed in subsequent cases." Tax Notes
(1946) 32 A. B. A. J. 516. See also 1 RABKIN and JOHNSON, op. cit. supra note 1, at 1312.
21. U.S. Treas. Reg. 111, § 29.22 (a)-20.
22. Commissionerv. Court Holding Co., 324 U.S. 331 (1945).
23. Court Holding Co., 2 T.C. 531 (1943).
24 Court Holding Co. v. Commissioner, 143 F. (2d) 823,824 (C.C.A. Sth, 1944),
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sanction the establishment of the prior negotiations test 25 as an
adequate determinative of the corporation's taxability upon the whole
transaction. This should allow the Tax Court to subordinate its pre-
occupation with the issue of whether stockholder or corporation legally
held title to the property at the time of sale.
The Tax Court has, since this ruling, emphasized that the burden is
upon the corporate taxpayer to prove there were no agreements en-
tered into by its officers prior to liquidation and that the stockholders
did not immediately enter into a contract with persons previously
negotiated with by the corporation. -'! It is also significant that in the
most recent opinion holding the stockholders alone taxable, the Tax
Court pointed out that negotiations for sale were commenced only
after the liquidating distribution.27
It may reasonably be argued that the double tax which results when
the sale is attributed to the corporation is unnecessarily onerous. But
disproportionate severities characterize corporate tax laws,2 and
proper alleviation of these tax burdens is a legislative function. Where
the corporation is employed to carry forward the sale transaction, both
the corporation and its stockholders must accept the burdens imposed
on those who retain the advantages of dealing through the corporate
form. To avoid the taxes upon a corporate sale, the corporation and its
stockholders would have to accept the inconveniences and risks of com-
pleted distribution before corporate negotiations 0 assuring the ulti-
mate sale are undertaken. Corporate negotiations for the sale prior to
actual liquidation appear to have been the court's primary motivation
for circumventing this tax avoidance device; these prior negotiations
should suffice as the soundest rationale and basis of predictability for
future decisions.
25. See 1 RABEL and JOHNSON, op. cit. mspra note 1, at 1316.
26. See Vichita Terminal Elevator Co., 6 T.C. 1158, 1164 (1946).
27. See Acampo XWinery and Distilleries, Inc., 7 T.C. 629, 635 (1946).
28. See MAGILL, THE IMPAcT OF FEDERAL TAXES (1943) 121-3,128,143.
29. It should be noted that recent cases establish the right of a stockholder to negotiate
and contract as an individual to sell property which he expects to acquire from the corpora-
tion without rendering the corporation taxable upon the ultimate sale. See Cooper Founda-
tion, 7 T.C. 389 (1946); George T. Williams, 3 T.C. 1002 (1944).
19471
WITHDRAWAL OF UNEMPLOYMENT COMPENSATION
BENEFITS FOR REFUSAL TO ACCEPT WORK IN VIOLATION
OF UNION RULES:"
VARIED disqualification provisions withdrawing unemployment compen-
sation ' benefits from workers who refuse without good cause to accept
referrals to -suitable work are included in all state statutes.2 To provide a
measure of uniformity and to forestall the lowering of labor standards,
Congress has predicated state eligibility for social security tax credits on
the substantial adoption of three restrictions, 3 commonly known as the
labor standards provisiofi, on this disqualification. 4 The third of these pro-
hibits the denial of benefits to any otherwise eligible unemployed worker
for refusing to accept new work "if as a condition of being employed the
individual would be required to join a company union or to resign from or
refrain from joining any bona fide labor organization."
-A question as to the applicability of this limitation arises when a union
worker refuses a position, otherwise suitable, on the sole grounds that ac-
ceptance would subject him to possible expulsion from his union. The recent
case of Chambers v. Owen-Ames-Kimball Co.5 illustrates the more restrictive
point of view 6 in resolving the problem. The claimant, a union member for
* Chambers v. Owens-Ames-Kimball Co., 67 N. E. (2d) 439 (Ohio 1946).
1. See Symposium on Unemployment Compensation, 55 YALE L. J. 1 (1945).
2. See Menard, Refusal of Suitable Work (1945) 55 YALE L. J. 134, 135.
3. "Compensation shall not be denied in such State to any otherwise eligible indi-
vidual for refusing to accept new work under any of the following conditions: (A) if the
position offered is vacant due directly to a strike, lockout, or other labor dispute; (B) if the
wages, hours, or other conditions of the work offered are substantially less favorable to the
individual than those prevailing for similar work in the locality; (C) if as a condition of
being employed the individual would be required to join a company union or to resign from
or refrain from joining any bona fide labor organization." Int. Rev. Code § 1603 (a) (5)(1939).
4. Other general disqualifications are voluntary resignation from work, discharge due
to misconduct and participation in a labor dispute. These rules, in conjunction with the
eligibility requirements are aimed to insure compensation only to those involuntarily un-
employed. In contrast with a trend toward benefit liberalization, disqualifications have been
numerically increased and frequently rendered more severe. See Burns, Unemployment
Compensation and Socio-Economic Objectives (1945) 55 YALE L. J. 1, 11; Witte, Dcvelopmeni
of Unemployment Compensation (1945) 55 YALE L. J. 23, 41. Besides the problems arising
out of labor disputes, the present controversy on disqualification centers around the diverse
circumstances characterizing employment involuntary, and the degree of forfeiture socially
desirable. For general discussions, see Eligibility and Disqualification for Benefits (1945) 55
YALE L. J. 117. Among recommendations for legislative changes, the Social Security Board
included in its 1945 Report: "Provision that disqualifications for voluntary leaving without
good cause, discharge for misconduct, or refusal of suitable work should entail merely post-
ponement of benefits for not more than 4 weeks and not cancellation of benefit rights or
reduction of benefits." 3 B. N. A. 1946 Employment Rep. 425:2.
5. 67 N. E. (2d) 439 (Ohio 1946) rev'g 62 N. E. (2d) 496 (Ct. App. Ohio 1945).
6. The generally accepted dogma is that the Unemployment Compensation Acts, as
welfare statutes, should be liberally construed, and their disqualification provisions corre-
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twenty-seven years, refused a position in an open shop rather than be subject
to union-imposed fine, suspension, or expulsion, and resultant loss of ac-
cumulated union benefits.7 The Ohio Supreme Court sustained the denial
of unemployment insurance by the Board of Review.
The court declared that loss of union membership, if initiated by the
union, did not constitute good cause. The words of the third clause of the
labor standards provision, "as a condition of being employed," were con-
strued as referring only to conditions imposed by the prospective employer,
not to conditions incident to acceptance of the referral. This position was
bolstered by the further interpretation that expulsion by the union is not
tantamount to a compulsory resignation.9 Although the Ohio provision ' 0
had been amended to vary from the federally prescribed norm by the addi-
tion of the phrase,"or would be denied the right to retain membership in and
observe the lawful rules of any such organization," the decision in the
instant case has narrowly limited its application to "Yellow Dog" con-
tracts.". The majority felt bound to this construction by constitutional
considerations. Any other interpretation appeared to them to violate the
spondingly strictly construed. See Aragon v. Unemployment Comp. Comm. of Alasla,
149 F. (2d) 447, 448-9 (C. C. A. 9th, 1945); Department of Industrial Relations v. Drum-
mond, 30 Ala. App. 78, 81, 1 So. (2d) 395, 398 (1941); Fannon v. Federal Cartridge Corp.,
219 Minn. 306, 312, IS N. IV. (2d) 249, 252 (1945); Boynton Cab Co. v. Neubeck, 237 Wis.
249, 259, 296 N. IV. 636, 640 (1941). But cf. Ex parte Alabama Textile Products Corp.,
242 Ala. 609, 7 So. (2d) 303, 141 A. L. R. 87, 101 (1942); Huiet v. Schwob AMfg. Co., 196 Ga.
855, 27 S. E. (2d) 743 (1943); Judson Mills v. Unemployment Comp. Comm., 204 S. C. 37,
28 S. E. (2d) 535 (1944).
7. Section 7(c) of the trade rules of the claimant's union, Local Carpenters Union
No. 200 (A. F. L.), provides: "No members of the local union No. 200 will be permitted to
work on jobs where nonunion carpenters are working, or for an employer who employs non-
union carpenters, . . .under penalty of a fine as may be determined by local union No.
200." Section 55(c) of the constitution and by-laws of the parent organization, United
Brotherhood of Carpenters and Joiners of America, provides: "Any officer or member who
wilfully ... violates the trade rules of the locality in which he is working .. .may be
fined, suspended, or expelled, as the local union may decide," quoted in Chambers v. Owen-
Ames-Kimball Co., 67 N. E. (2d) 439, 440 (Ohio 1946).
8. UNEMPLOYIMENT COMPENSATION INTERPRETATION SERVICE: BENEFIT SERIES (Pub-
lication of the Social Security Board, Bureau of Employment Security, hereinafter cited as
Ben. Ser.) 8451-Ohio R (V7-3), one member dissenting.
9. 67 N. E. (2d) 439, 443 (Ohio 1946). For authority, the majority quoted the follow-
ing: "Where, on the other hand, expulsion from a labor organization will follow upon an
individual's taking a job to' be performed under conditions contrary to union rules, the
clause would not apply, for, although some decisions have stated that expulsion is tanta-
mount to resignation, expulsion is a result of being employed and is not required 'as a condi-
tion of being employdd'." Menard, Refusal of Suitable Work (1945) 55 YALE L. J. 134, 143.
The court failed to note, however, that Menard further stated that a finding should be made
of good cause for refusal regardless of the reasonableness of the union rule, id. at 144.
10. Omo GENL CODE ANN. (Page, 1937) § 1345-6e.
11. The legislative history of this amendment, as recounted by the dissenting member
of the Ohio Board of Review, Ben. Ser. 8451-Ohio R (V7-3), seems to indicate an intent to
cover the instant situation. A Commission, created in 1931 to investigate the posibilities of
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Fourteenth Amendment by giving union workers benefits which, under
similar circumstances, would be denied to non-union workers.
The particular issues of the Chambers case have seldom been resolved by
the courts; 12 and the numerous administrative decisions conflict even
within individual jurisdictional spheres." Three general approaches in addi-
tion to the rationale of the Ohio court have been used.
The first variant, adopted by a slight majority of state administrative
boards, 14 is the antithesis of the Chambers reasoning. "Condition" is read as
unemployment insurance, in 1933 submitted and recommended a bill in which appeared
the following provision:
"Provided, however, that no unemployed employee otherwise qualified to re-
ceive benefits shall lose the right to benefits by reason of a refusal to accept employ-
ment if:
1. Acceptance of such employment would deny to such employee his right to
refrain from joining a labor organization or his right to retain membership in and
.observe the lawful rules of a labor organization."
No law was enacted until 1936 when a bill was hurriedly passed to become eligible for
the federal tax credits. Several of the provisions that had been recommended by the Com-
mission were omitted, but in 1937, pursuant to an agreement to reconsider these at the next
session, the amendment quoted supra was added. The third labor standards provision in
the New York and Massachusetts statutes, both approved by the Social Security Board for
Federal Tax credits, more clearly cover expulsion by the union itself. The New York clause
reads: "if (a) acceptance of such employment would either require the employee to join a
company union, or would interfere with his joining or retaining membership in any labor or-
ganization." N. Y. LABOR LAWS § 506; the Massachusetts clause: "if acceptance of such
work .. .would abridge or limit his right to join or retain membership in . . , " ANN,
LAws OF MASS. (1942) c. 151A, § 25. All other states incorporated the federal clause ver-
batim.
12. Barclay White Co. v. Unemployment Comp. Bd. of Review, 159 Pa. Super. 94,
46 A. (2d) 598, 739 (1946); Bigger v. Unemployment Comp. Comm., 46 A. (2d) 137 (Super,
Ct. Del. 1946). Employment Service workers probably preclude the problem from arising
in the vast majority of potential cases by withholding referrals to such work: e.g. oral state-
ment of a New Haven Unemployment Compensation official to the effect that the local
U. S. E. S. office took great care to avoid such problems; that a man mistakenly referred to,
a position in violation of his union rules was not held disqualified for refusal; and that a
non-union man was similarly permitted to refuse employment in an all-union shop. See also
DELAWARE UNEMPLOYMENT COMP. COMM., FOURTu ANNUAL REPORT TO TIE GOVERNOR
(1941) 17.
13. The following decisions hold work in violation of union rules to be unsuitable, ex-
pressly applying the third clause: Kan. App. No. 804 (unpublished, 1943); Hearing before
Comm. of Labor and Industry (unpublished, Kan., Feb. 18, .1939); Miss. Bd. of Review
BR-33-43 (unpublished, 1943); Va. App. Examiner Decision D-888 (unpublished, 1943);
see Letter of Att'y Gen'l, Ben. Ser. 10415-Ark. AC (V9-4). Contra in the same states: Kan,
App. Ref. Decision No. 1258 (unpublished, 1944); Ben. Ser. 8547-Kan. A (V7-S); Ben. Ser.
8637-Miss. A (V7-7); Ben. Ser. 8453-Va. A (V7-3).
Unpublished decisions may be obtained from the state Unemployment Comp. Bda. of
Review. Those cited supra and hereinafter were reprinted in Brief and Supp. Brief for
Appellant, and Brief for Intervenor, Claimant-Appellee, Barclay White Co. v. Unemploy-
ment Comp. Bd. of Review. 159 Pa. Super. 94, 46 A. (2d) 598, 739 (1946).
14. See 1 C. C. H. Unemployment Ins. Sent. § 1965. In Ben. Ser. 8637-Miss. A (V7-7)
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meaning the effect on the worker of accepting the proffered employment;'G
moreover, potential expulsion by the union as a result of acceptance is held
substantially similar to the enforced resignation prohibited by the Act. °
Under this interpretation, 17 the labor standards provision 18 makes manda-
tory a decision favorable to the claimant.
A compromise has been reached by the compensation administrators in
Illinois. The strictures of the third clause are there interpreted to render
work contrary to union rules unsuitable."0 Yet, where the union rules are
found to be so restrictive as to eliminate most opportunities for employment,
the claimant is held to have removed himself from the labor market and to
be "unavailable" 20 for work.
A final distinctive standard for decision has recently been defined by a
Pennsylvania superior court in Barcaky-White Co. v. Unemployment Compen-
the referee held "condition" to mean only an express imposition by the employer, but ad-
mitted that the majority of state agencies used the broad interpretation.
15. Ben. Sec. 10415-Ark. AG (V9-4); Ben. Ser. SSSS-Fla. A (V7-11); accord, Ala. App.
Trib. Decision No. 1146 (unpublished, 1943); Alich. Ben. App. No. 10777 (unpublished,
1943); Ben. Sec. 8996-N. J. A (V7-12); Ben. Set. 10209-Pa. R (V9-1); see Bigger v. Un-
employment Comp. Comm., 46 A. (2d) 137, 143-4 (Super. Ct. Del. 1946); cf. Ben. Sm.
10277-Mich. A (V9-2). Contra: Ben. Sec. 8567-Ark A (V7-6); Speer v. Fla. Industrial
Comm., Civil App. No. 511 (Cir. Ct. Dade City, Fla., unpublished, 1945); Ben. Ser. 8893-Ga.
V (V7-11); Ben. Sec. 10333-Ind. R (V9-3); Mlo. App. Ref. Decision on Claim No. A-357-4-
(unpublished, 1944); Ben. Ser. S990-Alo. A (V7-12); Ben. Ser. 8453-Va. A (X7-3).
16. Ben. Sec. 8283-N.C. R (V6-12); see Ben. Ser. 10243-Cal. R (%19-2), 52-3; ef.
Ben. Ser. 10415-Ark. AG (V9-4); Ben. Sec. 8888-Fla. A (V7-11); and cases cited in accorJ
supra note 15 (by implication). Contra: Bigger v. Unemployment Comp. Comm., 46 A.
(2d) 137 (Super. Ct. Del. 1946).
17. It is to be emphasized that the interpretation of two phrases is involved. The
broad meaning of "condition of being employed" and a finding that expulsion and resigna-
tion are substantively similar are both prerequisites of applicability of the third clause. The
Bigger case is unusual in first giving the broad meaning to "condition," and then denying
benefits because of the difference between expulsion and resignation. See notes 15 and 16
supra.
18. An identical result would be achieved if the first clause of the labor standards provi-
sion, quoted supra note 3, should be held applicable. Essential to its relevancy is the as-
sumption that a continuous labor dispute exists between a union and all employers who fail
to accept all union conditions. Compensation administrators have not considered the
clause pertinent, probably because of the difficulty in finding that the position is vacant due
directly to a labor dispute. Only once discussed by a court, the contention was rejected on
the rationale that a controversy not characterized by active union pressure does not attain
the dignity of a labor dispute. Bigger v. Unemployment Comp. Comm., 46 A. (2d) 137,
141-2 (Super. Ct. Del. 1946).
19. Ben. Sec. 10252-111. R (V9-2); Ben. Ser. 8578-I11. R (V7-6).
20. See cases cited supra note 19. Cf. Ben. Ser. 8961-Ill. R (V7-12); Ben. Sec. 8966-I11.
R (V7-12); Ben. Sec. 8905-Md. A (V7-11). As being "available for work" is an eligibility
requirement, complete loss of benefits results from a finding of "unavailable," whereas
usually postponement for a statutory period results from disqualification for refusal of
suitable work. Jurisdictions which hold work in violation of union rules to be suitable occa-
sionally invoke the more severe penalty by a finding that continued refusal of suitable worl:
without good cause renders the claimant "unavailable." Ben. Sec. 8749-Ga. R (V7-9);
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sation Board of Review. 2 ' Presented with a factual situation substantially
similar to the Chambers case, the court dismissed the labor standards provi-
sion as inapplicable,2 2 but allowed benefits on the ground that the claimant
had "good cause" for refusal. 23 This approach leaves considerable discretion
to the courts and administrative boards in the determination of individual
cases.2 4 In thus ascribing a subjective rather than objective meaning to the
term "good cause," 25 the Pennsylvania court purports to dispel constitu-
Ben. Ser. 10338-Kan. A (V9-3); Ben. Ser. 8364-Mo. A (V7-2); Ben. Ser. 9010-Oho R
(V7-12); Ben. Ser. 8708-Ore. A (V7-8); Ben. Ser. 9029-W. Va. R (V7-12). When a claimant
adds a restriction of his own to those imposed by his union, a finding of "unavailable" is
quite likely to result. Ben. Ser. 8853-Pa. R (V7-10); Ben. Ser. 9017 Pa. R (V7-12). For a
criticism of illiberal cases on "availability" with respect to shift employment, see Altman,
and Lewis, Limited Availability for Shift Employment: A Criterion of Eligibility for Unem-
ployment Compensation (1944), 22 N. C. L. REV. 189.
21. 159 Pa. Super. 94, 46 A. (2d) 598, 739 (1946), rev'd, Jan. 6, 1947.
22. The court held the work "suitable" within the meaning of the statute, PA, STAT.
ANN. (Purdon, Cum. Supp. 1945) tit. 43, § 753(t). 46 A. (2d) 598, 600.
23. 46 A. (2d) 598, 603. The court applied tests of "good cause" developed in Sturde-
vant Unemployment Comp. Case, 158 Pa. Super. 548, 557, 45 A. (2d) 898, 903 (1946). To
constitute good cause "the pressure of real not imaginary, substantial not trifling, reason-
able not whimsical, circumstances [must] compel the decision." Appeal tribunals similarly
often use the language of "good cause" rather than specifically applying or not applying the
labor standards provision. See Ben. Ser. 8667-Fla. A (V7-8); Ben. Ser. 8673-111. A (V7-8);
Ben. Ser. 10333-Ind. R (V9-3) (dissenting opinion); Utah App. Trib. Dec. No. 44-A-236
(unpublished, 1944). In the majority of reported cases which involved the corollary prob-
lem of a non-union man refusing employment because he did not desire to join a union, the
administrative boards have held his reason to be "good cause." Ben. Ser. 10336-Kan, A
(V9-3); Ben. Ser. 8994-Mont. A (V7-12), (cost of joining for a short period); Ben. Ser. 8845-
N.C. R (V7-10) (right to refuse to rejoin union as a matter of personal liberty); Ben. Ser.
8996-N.J. A (V7-12); cf. Ben. Set. 8614-Ala. A (V7-7); Ben. Ser. 8494-La. A (V7-4); but
cf. Ben. See. 8567-Ark. A (V7-6).
24. Thus, had the claimant accumulated no significant union benefits, loss of union
status mightnot have been held good cause. See, for example, Ben. Ser. 8547-Kan. A (V7-5).
25. In so recognizing that unemployment may be involuntary, though induced or pro-
longed for peculiarly personal reasons, the Pennsylvania courts adopt the view of most
modern commentators. See Menard, supra note 2, at 147; Simrell, Employer Faul vs.
General Welfare as the Basis of Unemployment Compensation (1945) 55 YALE L. J. 181.
With respect to the quitting of employment, see Kempfer, Disqualifications for Voluntary
Leaving and Misconduct (1945) 55 YALE L. J. 147, 151. As to the availability requirement,
see Altman and Lewis, supra note 20: Courts and Boards of Review have permitted many
personal reasons for voluntary leaving, and for refusal of otherwise suitable work. Ben. Ser.
10325-Ill. R (V9-3) (refusal of Jewish laborer to work Saturdays); Ben. Ser, 10250-IUl. R
(V9-2) (fear of operating punch press); Ben. See. 10181-Ind. R (V9-1) (allergy to powder);
Sturdevant Unemployment Comp. Case, 158 Pa. Super. 548, 45 A. (2d) 898 (1946) (resigna-
tion to be with husband); Teicher Unemployment Comp. Case, 154 Pa. Super. 250, 35 A.
(2d) 739 (1944) (resignation to be with husband); Ben. Ser. 10491-Pa. R (V9-4) (refusal to
work Saturdays); Ben. Ser. 10285-N.Y. R (V9-2) (work too far from home to permit tending
furnace during lunch hour).
But see Ex parte Alabama Textile Products Corp., 242 Ala. 609, 7 So. (2d) 303, 141
A. L. R. 87, 101 (1942) (resignation to live'with husband in New York); Hulet v. Schwob
Mfg. Co., 196 Ga. 855, 27 S. E. (2d) 743 (1943) (resignation to join husband); Ben. Ser.
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tional difficulties. As the personal circumstances in each individual case are
evaluated to determine "good cause," it is said that no unequal application
of the law or classification of workers by union status results.,:' The court
left undiscussed how much weight would be given the length of membership
in the union or the reasonableness of the union rules in determining "good
cause."
Under established constitutional dogma, legislative classification does not
conflict with the Fourteenth Amendment unless it is arbitrary and unrea-
sonable.27 Recent labor legislation fostering labor's rights of collective action
has necessarily differentiated between union and non-union men.2 3 Under-
lying the use of this well recognized classification in the Social Security Act
is an implicit purpose to prevent the weakening of labor unions and to pro-
tect the individual's interest in his organization. Numerous decisions up-
holding the general validity of unemployment compensation acts support
other classifications apparently more questionable.0 The New York statute,
prohibiting disqualification whenever the claimant's union status would be
jeopardized by a referral,"0 was held constitutional by the Court of Appeals
in Ckamberlin, Inc. v. Andrews,31 subsequently affirmed by an equally divided
10558-N.C. A (V9-6) ("displeasure" of fellow unionists); Kut v. Albers Super Markets,
76 Ohio App. 51, 63 N. E. (2d) 218 (1945) (refusal to work Saturdays); Dames Unemploy-
ment Compensation Case, 158 Pa. Super. 564, 45 A. (2d) 909 (1946) (resignation to get
married); Mills v. Unemployment Comp. Comm. 204 S. C. 37, 28 S. E. (2d) 535 (1944)
(work on third shift interfered with care of children). The Social Security Board includes in
the legislative recommendations of its 1945 report: "Definition of good cause for voluntary
leaving or for refusing suitable work to include good personal reasons, not merely causes at-
tributable to the job or the employer." 3 B. N. A. 1946 Employment Rep. 4252.
26. "The short and conclusive answer to the contention is that courts ... do not
classify, they merely discover the presence or absence of 'good cause,' and adjudicate accord-
ingly. If this process can in any sense be called classification, the classification consists in
allocating those with and without good cause into separate categories." Barclay Wite Co.
v. Unemployment Comp. Bd. of Review, 46 A. (2d) 593, 604 (Super. Ct. Pa. 1946).
27. See Hartford Steam Boiler Inspection and Ins. Co. v. Harrison, 301 U.S. 459,461-2
(1937); Truax v. Corrigan, 257 U. S. 312, 337, 349, 352 (1921); Savage v. Martin, 161 Ore.
660, 694, 91 P. (2d) 273, 287 (1939).
28. Act to Amend the Judicial Code, commonly called the "Norris.La Guardia Act,"
47 STAT. 70 (1932), 29 U. S. C. §§ 101-115 (1940); Senn v. Tile Layers Protective Union,
301 U. S. 468 (1937) (similar state Act held constitutional). The National Labor Relations
Act, commonly called the "WagnerAct," 49 ST.AT. 449 (1935), 29 U. S. C. §§ 151-166 (1940);
held constitutional in NLRB v. Jones and Laughlin Steel Corp., 301 U. S. 1 (1937).
29. Steward Machinery Co. v. Davis, 301 U. S. 548 (1937); Howes Bros. Co. v. Un-
employment Comp. Comm., 296 Mass. 275, 5 N. E. (2d) 720 (1936). An Alabama Statute
upheld in Carmichael v. Southern Coal and Coke Co., 301 U.S. 495, 109 A. L. R. 1327, 1346
(1937), taxed only employers of eight or more workers. The exemption of particular classes
of employers according to the field of their endeavor, as those of agricultural labor was also
challenged, id. at 512, 109 A. L. R. 1327, 1134. For the provisions of the Alabama law at
the time, see SocIAL SEcURITY BOARD, CompAiusoN OF STATE UNESIPLOY=.!ENT CO!rPENSA-
TION LAWS (1938) 1, 4, 17-21.
30. See note 11 supra.
31. 271 N.Y. 1, 2 N. E. (2d) 22, 106 A. L. R. 1519, 1531 (1936).
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United States Supreme Court.3 2 Although the -issue directly before the
court was the validity of the entire Act as a tax on certain employers, the
labor standards provision was specifically contested.
The result achieved under the New York statute has also been attacked
on grounds of denial of equal protection of the law to employers. 3 This
contention is based on the assertion that under experience rating,3 4 em-
ployers of union men would suffer a higher tax rate than those of non-union
men. Even if this doubtful major premise be accepted, it would probably
not substantiate a holding of unreasonable tax classification. In recognizing
the broad welfare purpose of the state acts, the Supreme Court, before the
adoption of experience rating, held invalid the objection that tax impositions
bore no relation to the employer's individual responsibility for unemploy-
ment,35 and even after the adoption of experience rating provisions, state
courts have been in accord. The major policies of the acts are thus held
paramount to the principle of tax equality.
A third constitutional issue, undue delegation of legislative power, was
suggested by the Ohio Supreme Court in the instant case. The court as-
serted that a contrary interpretation would permit the union to determine
qualifications for unemployment benefits.37 The contention of undue dele-
gation of power, which has lost much of its vitality in the past decade,13
32. Chamberlin, Inc. v. Andrews, 299 U. S. 515 (1936) in a per curiam decision.Al.
though the unanimous Ohio Court of Appeals in the Chambers case declared that Chamberlin,
Inc. v. Andrews controlled, 62 N. E. (2d) 496, 502 (Ct. App. Ohio 1945), the Ohio Supreme
Court dismissed its effect as precedent because of unidentical issues and the equal division of
the court, 67 N. E. (2d) 439, 445 (Ohio 1946).
33. Brief for Appellant, pp. 34-43, Barclay White Co. v. Unemployment Comp, Bd, of
Review, 159 Pa. Super. 94, 46 A. (2d) 598 (1946).
34. Experience rating is a system of differential tax rates varying in relation to each
employer's past employment experience and intended to induce employer stabilization.
Much controversy exists as to its merits. For discussion of the statutory variations and of
the arguments pro and con, see COMPTON, SocIAL. SECURITY PAYROLL TAxvs (1940) c. XII;
FELDMAN AND SMITH, THE CASE FOR EXPERIENCE RATING (1939); LESTER AND KIDD, TnE
CASE AGAINST EXPERIENCE RATING (1939); Arnold, Experience Rating (1945) 55 YALE L. J.
218; Prentice Hall 1946 Unemployment Ins. Serv. 20,204, 27,505. Largely because experi-
ence rating provided the sole permissible means of attaining a general tax reduction, and
because of interstate competition for lower taxes, only 6 of 51 jurisdictions are now without
it: Alaska, Mississippi, Montana, Rhode Island, Utah, and Washington. The proposed
Wagner-Murray-Dingell bill, H. R. 3293, S. 1650, for increased social security, would elimi-
nate any form of merit rating.
35. Carmichael v. Southern Coal & Coke Co., 301 U. S. 495, 521-5 (1937).
36. Lawrence Baking Co. v. Unemployment Comp. Comm., 308 Mich. 198, 13 N. W.
(2d) 260 (1944), cert. denied 323 U. S. 738 (1944); Fannon v. Federal Cartridge Corp., 219
Minn. 306, 18 N. W. (2d) 249 (1945); Boynton Cab Co. v. Neubeck, 237 Wis. 249,296 N. W.
636 (1941).
37. Chambers v. Owen-Ames-Kimball Co., 67 N. E. (2d) 439, 442, 445 (Ohio 1946).
38. With respect to administrative bodies, the opinions still nominally turn on the
question of adequate standards to guide and limit the administrative action. Of late, a
policy declaration alone apparently meets constitutional objections, and administrators in
fact have wide discretion. Compare Yakus v. United States, 321 U. S. 414 (1944), (1945) 30
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appears to be directed at the effect of union rules and not at any alleged
legislative power exercised by the board. But as to private organizations,
the delegation of power objection has been confined to statutes which give
express grants of power to take affirmative action.?' The rights and powers
incident to private transactions which may indirectly affect the scope of
legislation have been regarded as inherent;40 the power of unions to deter-
mine the rules necessary to their organizational goals cannot be said to be
delegated, even if those rules do affect unemployment benefits. 41 If the
Ohio Court intended to imply a violation of the 14th Amendment, it seems
unlikely that it would receive the support of the Supreme Court; 42 and on
logical grounds, the argument of the Ohio court would not be persuasive in
other state jurisdictions. However, even if the Ohio reasoning be accepted,
it would not obtain under the "good cause" standard of the Pennsylvania
Superior Court, which leaves the question of disqualification within the dis-
cretion of the state commission. For then state courts would find that the
legislature had clearly enunciated the policy and general standards 43 to be
followed by the state agency.
CoRN. L. Q. 504, (1944) 57 HARv. L. RPv. 728, (1944) 24 B. U. L. Rnv. 250; Bowles v.
Willingham, 321 U. S. 503 (1944); with A. L. A. Schechter Poultry Corp. ,. United States,
295 U. S. 495 (1935). See Oppenheimer, The Supreme Court and Adrninistralire Law (1937)
37 COL. L. Rnv. 1. In United States v. Commodore Park, Inc., 324 U. S. 386, 392 (1945),
the power of the War Department to determine what obstructions may be placed in naviga-
ble waters was upheld without any specific limiting standards.
39. Carter v. Carter Coal Co., 298 U. S. 238 (1936); Washington ex rel. Seattle Trust
Co. v. Roberge, 278 U. S. 116 (1928). But cf. Old Dearborn Distributing Co. v. Seagram-
Distillers Corp., 299 U. S. 183 (1936); Swift v. People ex rd. Ferris Wheel Co., 162 Il. 534,
44 N. E. 528, 531 (1896). See Hale, Our .Eguirocal Constitutional Guaranties (1939) 39 CoL.
L. REv. 563; Jaffe, Law Making by Prirate Groups (1937) 51 HARV. L. REV. 201; Comment
(1937) 37 COL. L. REv. 447.
40. See Jaffe, supra note 39, at 216-21.
41. Compare statement of Chief Justice Hughes, concurring in Carter v. Carter Coal
Co., 298 U. S. 238, 318 (1936); with Old Dearborn Distributing Co. v. Seagram-Distillers
Corp., 299 U. S. 183, 192 (1936). See also Helvering v. Lerner Stores Corp., 314 U. S. 463,
468 (1941).
42. The Supreme Court has not invalidated any legislation as an unconstitutional dele-
gation since Carter v. Carter Coal Co., 298 U.S. 238 (1936). By § 9(a) of the "Wagner Act,"
49 STAT. 453 (1935), 29 U. S. C. § 159 (1940), the majority union of "a unit appropriate for
such purposes" was made the exclusive bargaining agent for all employees in the unit; yet
the Court, in upholding the act, did not even discuss delegation. See Jaffe, supra note 39,
at 235. See also Hale, supra note 39, at 575.
43. The typical state law provision reads: "In determining whether or not any work is
suitable for an individual the commissioner shall consider the degree of risk involved to his
health, safety, morale, his physical fitness and prior training, his experience and prior earn-
ings, his length of unemployment and prospects for securing local work in his customary.oc-
cupation, and the distance of the available work from his residence." The Ohio statute uses
only the terms "work for which he is reasonably fitted." Ohio Gen'l Code Ann. (Page, 1937)
1345-6 d(2). The Ohio Supreme Court held that this variation implied a more objective
test than that of other states. Chambers v. Owen-Ames-Kimball Co., 67 N. E. (2d) 439,
441-2 (1946). The majority of the Ohio Board of Review also felt the absence of the word
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Apart from the question of constitutionality, a choice 44 among the differ-
ing interpretations must be dictated by a resolution of federal legislative
intent. Since the hearings on the Social Security Act and the Congressional
Record provide no real clues,45 an answer must come from the apparent
wording and purposes of the statute. Congressional design to limit applica-
tion of the third clause to "Yellow Dog" contracts is plausible since the
states had not previously been obliged to follow federal legislation outlawing
such contracts.46 Moreover, the actual phraseology appears to be directed
to conditions laid down by an employer and not to penalties enforced by a
union after employment is accepted. It could well be held, therefore, that
the matter of.union rules should come up under the broader phrase of "good
cause." 47
The majority of states, however, have chosen to limit the dispute to ap-
"suitable" significant, Ben. Ser. 8541-Ohio R (V7-3). See also Brown-Brockmeyer Co, v.
Unemployment Comp. Bd. of Review, 70 Ohio App. 370, 375-7, 45 N. E. (2d) 152, 155-6
(1942).
44. See note 11 supra for New York and Massachusetts statutes. Administrative ap-
peal board decisions in these states are consistent with the apparent meaning of the provi-
sions. Ben. Ser. 8691-Mass. A (V7-8); Ben. Ser. 8693-Mass. A (V7-8); N. Y. App. Bd.
Decision No. 10,645-44 (unpublished, 1944); Ben. Ser. 8771-N.Y. R (V7-9); Ben. Ser.
9004-N.Y. R (V7-12).
45. There was no debate on the meaning of the phrase, nor were any applicable amend-
ments offered. 79 CoNG. REc. 6055-68 (1935). Organized labor had clearly indicated its
desire for a provision enjoining disqualification of benefits for refusal of work contrary to
union rules. ". . . The American Federation of Labor, after mature consideration and dis-
cussion, has formulated the following principles which should guide in the framing of state
unemployment insurance bills: 1. Protection of vnion standards. Every unemployment
insurance act should contain specific provisions to protect union members from being
obliged to accept work contrary to the rules and regulations of their organizations or em-
ployment under conditions such as tend to depress wages or working conditions," Report of
the Executive Council adopted by the Fifty-Second Annual Convention of the A. F. L.,
Cincinnati, Ohio, Hearings before Committee on Labor on H. R. 2827, 74th Cong., 1st Sess.
(1935) 111.
46. "Norris La Guardia Act" 47 STAT. 70 (1932), 29 U. S. C. §§ 101, 103 (1940). The
statute wording is not similar to that of the labor standards provision and does not include
the phrase "as a condition of employment." But see the appearance of the phrase in the
"Wagner Act" in a different context clearly indicating a requirement imposed by the em-
ployer. 49 STAT. 452 (1935), 29 U. S. C. § 158 (1940).
47. For cases using this approach, see Barclay White Co. v. Unemployment Comp. Bd.
of Rev., cited supra note 21 and cases cited supra note 23. Under the "good cause" doctrine,
inconsistent decisions might result through confusion with "suitable work." See note 43
supra for typical state provision. Subject to the labor standards provisions, an individual's
standard of suitable work-slowly declines with the length of his unemployment. Evidencing
the decline are: Ben. Ser. 10170-Fla. V (V9-1); Ben. Ser. 10248-I11, R (V9-2); Ben. Ser.
10275-Mich. A (V9-2); Ben. Ser. 10199-N.C. A (V9-1); Hallahan v. Riley, 45 A. (2d) 886
(N. H. 1946); Ben. Ser. 10195-N.J. R (V9-1); Ben. Ser. 10210-Pa. R (V9-1); Ben. Ser.
10295-Pa. R (V9-2); Ben. Ser. 10223-Vt. A (V9-1).
The concepts of suitability and good cause are theoretically not identical; see Menard,
supra note 2, at 138, n, 15. Yet, in practice a similar decline in value is frequently ascribed
to "good cause." See Kempfer, supra note 25, at 155, n. 26; Utah App. Trib. Decision No.
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plication of the labor standards provision itself.4 s With disagreement thus
centered on an "all or none" basis, the Ohio interpretation of "no applica-
tion" normally results in hardship to the unemployed worker. Its possible'
alternative effect of forcing a union to waive its rules or provide benefits for
those unemployed as a result of the rules may not be too harsh, for example
in England,49 where unionization is so highly developed that suitable work
is defined in terms of the generally achieved union standard.-9 But in sec-
tions of this country where industrial conflict still centers on the issue of
unionization such an interpretation might serve rather as a weapon to block
union growth.5'
In addition, the broad functions of unemployment insurance as a general
welfare measure to alleviate unemployment and to prevent serious decrease
in purchasing power should be kept in mind.5 2 A narrow interpretation of
the disqualification provision may cause undue hardship when the weight of
44--A-239 (unpublished, 1944). Thus the danger exists that under the "good cause" doctrine
the disqualification would be imposed and would induce the worker to sacrifice his union
status at the very time when the weight of other economic pressures would be the heaviest.
48. See note 14 supra.
49. See 34 HALSBuRy, LAWS OF ENGLAND (2d ed. 1940) 527.
50. 25 & 26 GEO. V, c. 8 § 28 (2)(c)(1935). The provision is not concerned with loss of
membership for any cause. Much of the Federal Act, including the labor standards provi-
sions, was apparently adopted from the English prototype. See 25 & 26 Gao. V, c. 8 §§ 24,
28 (1935). Variations in otherwise similar sections thus strongly indicate a difference in
legislative purpose. For these reasons the English Umpire decisions should not properly be
considered guiding precedents for the instant case.
51. Thus employers, deliberately framing employment policies that violated union
rules, could rely on the impetus of denial of compensation to aid in weakening existing union
membership or unity.
52. For conflicting views as to the functions of Unemployment Insurance see Bums,
Unemployrent= Compensation and Socio-Economic Objectires (1945) 55 YALE L. J. 1; Clague,
The Economics of Unemploynxnt Compensation (1945) 55 YALE L. J. 53, 68-75. For a history
of the development of Unemployment Insurance in the United States, see Witte, Derdop-
ment of Unemployment Compensation (1945) 55 YALE L. J. 21; Malisoff, The Emergence of
Unemployment Compensation (1939) 54 POL. SCI. Q. 237, 391, 577. The narrow view empha-
sizes the importance of employer stabilization, which was the primary objective of the
earliest enacted American unemployment insurance legislation. 11"is. Laws 1931, c. 20,
Spec. Sess. 1931, Wis. STAT. (1945) § 108.01-26. The demonstrated success in reduction of
unemployment achieved by the private insurance plans of progresive corporations and
unions was an important factor in the evolution of this concept. See STEwAT, U.'rmmoy-
MENT BENEFITS IN ThE UNITED STATES (1930) Part II; Witte, supra at 23-5; Hearings btefore
Committee on Ways and Means on H. 1?. 7659, 73d Cong., 2d Sess. (1934) 65 et seq. Under
the broader view, the Act is considered more of a general welfare statute vith eventual re-
placement of other direct relief methods and partial maintenance of national purchasing
power as correlative objectives. See Bums, supra at 10, 12; Clague, supra at 63-72. In
general the legislatures have tended to implement this view by cautious liberalization. In
comparison with their originally enacted laws, 42 states have reduced waiting periods, 40
have increased the maximum weekly benefit amount, 41 have increased the maximum dura-
tion of benefit payments, and 12 have decreased the number of employees required to bring
an employer within the Act. See Schmidt, Experience Rating and Unemployment Compensa-
lion (1945) 55 YALE L. J. 242, 245.
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other economic pressures is the heaviest. Moreover, the adoption of un-
employment compensation indicates at least partial rejection of the thesis
'that wage deflation and rapid readjustment of the labor market are essential
to recovery from a depression. 3 Social aims, and perhaps economic theory,5 4
favor further support of the organized resigtance of labor to such deflation."
Admitting the validity of these considerations, there still exists the prob-
lem of how "unrestricted" an interpretation should be adopted. Whether
an objective use of "good cause" or "availability," including an appraisal of
the reasonableness of the union rules, leads to better results than a purely
subjective use of "good cause" or a direct application of the labor standards
provision, is a question difficult to resolve.6 In support of the view urging
appraisal are the arguments that: (1) it should not be the function of unem-
ployment compensation to give indirect support to unpalatable union rules;
(2) if a rule is held unreasonable, a worker fined or expelled for accepting the
employment has judicial remedies against the union; (3) failure to determine
reasonableness results in the anomaly of granting more protection to those
who simply refuse employment than to those who, already employed, strike
to demand adoption of the union standard. 7
Nevertheless, these considerations seem outweighed. They ignore the
fact that judgments as to reasonableness would of necessity be made by
officials unsuited to the task, that a worker's practical remedies are severely
limited by the problem of litigation expenses inside the union and in the
courts, and that many union members would abide by the rule and bear the
burden." In addition, the anomaly of giving more protection to refusers of
employment than to strikers exists on a broader plane than on this problem
alone; it obtains, for instance, even more clearly in the first clause of the
provision, where it is specifically stated that compensation will not be denied
for failure to take employment in a strike-bound plant. 9 Finally, there is
53. The second clause of the labor standards provision, quoted supra note 1, insures
greater economic ability to the worker to resist accepting lower-than-average standards. See
Clague, supra note 52, at 71-2.
54. For a summary of the conflicting views of economic theorists, see SUFRIN, LAnOR
POLICY AND THE BusinEss CYCLE (1943) 15-44.
55. "Guaranteed wage plans," represent a more direct attempt of labor to preclude
wage deflation and labormarket readjustment. See Ellickson, Labor's Demand for Real Em-
ployment Security (1945) 55 YALE L. J. 253, 259, 261. A compromise between the two eco-
nomic philosophies has been suggested in "wage iubsidy plans," which would permit lowered
labor costs to employers, yet maintain the workers' living standards and purchasing power.
See SuFruN, op. cit. supra note 54, at 24-7.
56. See conclusion of Menard, paraphrased supra note 9.
57. All states have adopted provisions, varying in severity, which disqualify strikers.
See Lesser, Labor Disputes and Unemployment Compensation (1945) 55 YALE L. J. 167.
58. Even assuming that the worker would accept employment if the rule were held
unreasonable, hardship would often result. Because of the delay in hearing and appeal, the
worker refusing a job in violation of a union rule would find out only in retrospect that the
rule was "unreasonable" and his benefits retroactively nonexistent.
59. See note 3 supra. The anomaly appears as well in application of the second clause.
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little danger that complete protection of union rules would encourage vol-
untary unemployment.60 The normal disparity between earnings and bene-
fits,61 in consonance with the permitted scope of eligibility requirements and
disqualifications, insures that idleness as such is not rewarded, and a union
adopting regulations unreasonably restricting the labor market to its mem-
bers promotes its own dissolution.
Disputes over statutory interpretation are usually resolved by a call for
more distinct legislative pronouncement. The labor standards provision is
no exception. Probably the best solution would be legislative coordination
of the labor laws and unemployment compensation, including detailed desig-
nation of union practices, conformance to which would cause loss of com-
pensation. Thus benefits would cease to lend support to union regulations
thought contrary to public policy, and the discretion of compensation offi-
cials and courts would be reduced to the application of the specific legislative
ban to the rule in question. In the absence of such action by the legislature,
however, the view taken by the majority of states at present provides a
reasonable, if incomplete solution to a kfiotty problem.
The argument runs both ways; the existence of the anomaly has thus been urged as one
reason for eliminating or amending the disqualification of strikers. See Le-er, supra note 57,
at 170.
60. The danger of fraudulent claims is always present. One advantage of experience
rating is the incentive to employers to unearth and expose fraud. See DELAVw,n U.%tF_-
PLOYmENT Comp. Com ., FIFTH ANNUAL REPORT TO THE GOVERNOR (1942) 14-6.
61. As of 1945, the maximum weekly benefit in any state as $28 and 12 states still
provided for a maximum of $15 or $16. For the CIO viewpoint on the inadequacies of pres-
ent laws, see Ellickson, supra note 55, at 253.
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CONSENT DECREES AND ABSENT CARTEL PARTICIPANTS'
THE Antitrust Division's campaign to break American connections with
international cartels by proceeding against domestic participants 1 has left
uncertain the contractual obligations of American promisors,2 where the
foreign promisee was not a party to the civil antitrust action.3 In those
circumstances, the absent party may deny being bound by a decree holding
the agreement violative of the Sherman Act,4 and assert a continuing right
to receive payments tinder the cartel contract. 5
In the first such case to reach the courts, General Aniline & Film Corpora-
tion v. Bayer Company,6 plaintiff, a former affiliate of I. G. Farben,7 suing in
* General Aniline & Film Corp. v. Bayer Co., 64 N. Y. S. (2d) 492 (Sup. Ct. 1946).
1. See Oseas, Antitrust Prosecutions of International Business (1944) 30 CoRN. L. Q.
42, 50. Antitrust suits settled or then pending are listed in SEN. SUnCOM ITEn. ON WAR
MOBILIZATION REP. No. 4, Cartels and National Security, 78th Cong., 2d Sess. (1944) Pt. II,
pp. 41-60.
Civil suits brought against American defendants only, ending in consent decrees, in-
cluded: United States v. Bayer Co., Civil No. 15-364 (S. D. N. Y. 1941); United States v.
Alba Pharmaceutical Co., Inc., Civil No. 15-363 (S. D. N. Y. 1941); United States v.
Schering Corp., Civil No. 1919 (D. C. N. J. 1941); United States v. Synthetic Nitrogen
Products Corp., Civil No. 15-365 (S. D. N. Y. 1941); United States v. Aluminum Co. of
America, Civil No. 18-31 (S. D. N. Y. 1942); United States v. Standard Oil Co., Civil No,
2091 (D. C. N. J. 1942).
Criminal suits instituted against American defendants only included: United States v.
National Lead Co., 63 F. Supp. 513 (S. D. N. Y. 1945); United States v. Allied Chemical &
Dye Corp., 42 F. Supp. 425 (S. D. N. Y. 1941) (monopoly in fertilizer nitrogen; some foreign
firms and nationals joined, others not); United States v. Alba Pharmaceutical Co,, Inc.,
Criminal No. 110-311 (S. D. N. Y. 1941); United States v. E. I. Dupont de Nemours & Co.,
Criminal No. 878-C (D. C. N. J. 1942); United States v. Standard Oil Co., Criminal No.
682-C (D. C. N. J. 1942); United States v. Allied Chemical & Dye Corp., Criminal No.
753-C (D. C. N. J. 1942) (monopoly in dyestuffs). Criminal suits against a co-conspirator
may be maintained in the absence of the other conspirators. See Kleihege v. State, 177 N. r,.
60, 70 (Ind. 1931); Notes (1931) 72 A. L. R. 1180,(1935) 97 A. L. R. 1312; Oseas, supra
at 58. See also E. L. Husting Co. v. Coca-Cola Co., 194 Wis. 311, 216 N. W. 833 (1927).
Criminal cases naming foreign defendants included: United States v. Corning Glass
Works, Criminal No. 108-164 (S. D. N. Y. 1940); United States v. General Electric Co.,
40 F. Supp. 627 (S. D. N. Y. 1941); United States v. Aluminum Co. of America, 41 F. Supp.
347 (S. D. N. Y. 1941); United States v. Harbinson Walker Refractories Co., Criminal No.
109-176 (S. D. N. Y. 1941); United States v. General Aniline & Film Corp., Criminal No.
111-136 (S. D. N. Y. 1941); United States v. Tannin Corp., Criminal No. 18-31 (S. D. N. Y.
1942).
2. See Oseas, supra note 1, at 57-8.
3. See note 1, supra. While in some cases the foreign participants neither did business
nor had offices in this country, in other instances the foreign firms were doing business in
various states and available for process. See notes 10 and 34 infra.
4. 26 STAT. 209 (1890), 15 U. S. C. §§ 1-33 (1940).
5. It has been suggested that many of the absentee foreign firms will assert such
claims. See Oseas, supra note 1, at 57.
6. 64 N. Y. S. (2d) 492 (Sup. Ct. 1946).
7. I. G. Farben incorporated the American I. G. Chemical Corporation in the State of
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the New York Supreme Court to collect sums overdue for staying out of the
Cuban market,s successfully moved to strike 9 the defense that performance
was impossible because a 1941 federal court consent decree 10 had enjoined
Delaware in 1929 to operate part of its American business. Subsequently the American I. G.
Chemical Corporation became General Aniline & Film Corporation. Information, United
States v. Alba Pharmaceutical Co., Inc., Criminal No. 110-311 (S. D. N. Y. 1941) 7. In
1942 title to General Aniline vested in the Alien Property Custodian. General Aniline &
Film Corp. v. Bayer Co., 64 N. Y. S. (2d) 492, 495 (Sup. Ct. 1946). The Alien Property
Custodian, however, is not conducting this suit.
8. The contract in the instant case was part of a series comprising an agreement allo-
cating world markets, originally entered into between Bayer and Farbenfabriken vorm.
Friedr. Bayer and Co. of Leverkusen, Germany (hereafter called Leverkusen). General
Aniline & Film Corp. v. Bayer Co., 64 N. Y. S. (2d) 492,494-5 (Sup. Ct. 1946). Prior to its
seizure by the Alien Property Custodian in 1917, the Bayer Company had been owned by
Leverkusen. In 1919 Sterling Products, a West Virginia corporation, acquired from the
Alien Property Custodian all of the capital stock of Bayer. Complaint, United States v.
Bayer Co., Civil No. 15-364 (S. D. N. Y. 1941) 4. The 1923 agreement, in addition to its
cartel features, settled disputes between Bayer and Leverkusen as to the ovmership of
certain patents and the trade marks "Bayer" and "Bayer Cross." General Aniline & Film
Corp. v. Bayer Co., 64 N. Y. S. (2d) 492,494-5 (Sup. Ct. 1946).
The contract provided for Bayer to have the exclusive Cuban market for "Bayer Cross"
products, in return for remitting one half of the yearly net profits to Leverkusen. The con-
tract, due to run for 55 years, was renewed in 1926 with Leverkusen's assignee, I. G. Farben.
In 1929, I. G. Farben assigned the contract to its American subsidiary, the American I. G.
Chemical Corporation, predecessor of General Aniline.
Bayer made payments until 1941, when a consent decree enjoined further performance.
See note 10, infra. General Aniline claims payments totalling $1,000,000 due since 1941.
General Aniline & Film Corp. v. Bayer Co., supraz at 495.
9. New York Rules of Civil Practice (1921) Rule 109(6).
10. United States v. Bayer Co., Civil Action No. 15-364 (S. D. N. Y. 1941). Joined
with Bayer were the American firm Sterling Products, Inc., and two of its principal officers.
Concurrent with the civil suit, an information was filed against the same defendants and a
third American firm all of whom pleaded nolo contendere, and fines were asEsessed. United
States v. Alba Pharmaceutical Co., Inc., Criminal No. 110-311 (S. D. N. Y. 1941). The
plea of nolo contendere admits the guilt of the defendants for the purposes of that suit only.
See Lenvin and Meyers, Nolo Contendere: Its Nalure and Implications (1942) 51 YALE L. J.
1255, 1267.
No reason is apparent for the failure to join General Aniline or I. G. Farben in either
the civil or criminal proceedings. Bayer's explanation is that I. G. Farben was presumably
not available for service. Reply Memorandum of Defendants in Opposition to Motion to
Strike, General Aniline & Film Corp., v. Bayer Co., New York Supreme Court, Spacial
Term, p. 10. Yet the information in the criminal proceedings, while not naming I. G. Farben
or General Aniline as defendants, cites them as co-conspirators and states that I. G. Farben,
though a German corporation, does business within the Southern District of New York
where the suits were instituted, and that General Aniline is incorporated under the laws of
Delaware and also does business in New York. Information, United States v. Alba Pharma-
ceutical Co., Criminal No. 110-311 (S. D. N. Y. 1941) 6-7. Thus, both seem to have been
available for prosecution. One official of the Antitrust Division, no longer associated vith
that agency, stated, without explanation, that joinder of the Alien Property Custodian in
similar cases, brought after the outbreak of war where the foreign property vested in the
Alien Property Custodian, was unnecessary. Berman, Cartls and Enemy Properly (1945)
11 LAw & CONTEmp. PROB. 109, 115.
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defendant, a New York corporation," from further adherence to the agree-
ment. The court reasoned that General Aniline could not be precluded from
an opportunity to litigate the legality of the contract by defendants' plead-
ing of an adjudication to which plaintiff was not a party."
The defense that prior judicial proceedings to which the promisee was not
a party excuse non-performance of a contract has been successfully main-
tained in subsequent actions for breach where the contract itself was not
before the initial court and the breach was an incidental result of that court's
order." However, courts have been reluctant to sustain such a defense
where, as in the Bayer case, the contract itself was the immediate subject
of the earlier litigation. Rationalia to avoid the restraint of the previous
adjudication have varied. Courts examining the facts leading to the breach
have overridden an earlier restraining order because it was issued without
valid cause 14 or obtained through duplicity," or because performance was
still possible outside the scope of the order.' c Other courts have found doc-
trinal solutions to the problem: that the present claimant, not having been
a party to the previous action, was not enjoined by the decree," nor would
11. For the genesis of the Bayer Company, see note 8 supra. The Bayer Company was
dissolved without judicial proceedings pursuant to the New York Stock Corporation Law,
Art. 10, on Dec. 31, 1942. All its assets were distributed to the solo stockholder, Sterling
Products, Inc., who was joined as defendant in the instant suit by General Aniline. General
Aniline & Film Corp. v. Bayer Co., 64 N. Y. S. (2d) 492,494 (Sup. Ct, 1946).
12. General Aniline & Film Corp. v. Bayer Co., 64 N. Y. S. (2d) 492, 496 (Sup. Ct.
1946). See also Kelly v. Norwich Union Fire Ins. Co., 82 Iowa 137, 47 N. W. 986 (1891);
cf. Mahr v. Norwich Union Fire Ins. Co., 127 N. Y. 452, 28 N. E. 391 (1891); RtSTAT.NIENT,
JUDGMENTS (1942) § 14. See 2 FREEMAN, JUDGMENTS (5th ed. 1925) 1774,
13. Kansas Union Life Ins. Co. v. Burman, 141 Fed. 835 (C. C. A. 8th, 1905) (injunc-
tion of proposed merger relieved surviving corporation of assumed liability to constituent
corporation's employee); Crise v. Lanahan, 11 A. 842 (Md. 1887) (mortgagee enjoined by
owner from foreclosing on the property allowed to pursue alternative remedy provided in
contract with debtor); People v. Globe Mutual Life Ins. Co., 91 N. Y. 174 (1883) (dissolu-
tion by state for inadequacy of required reserves relieved corporation of liability on contract
with employee); School District of Borough of Olyphant v. American Surety Co. of New
York, 322 Pa. 22, 184 A. 758 (1936) (tax collector discharged of liability to School District
when ousted of his position by quo warranto proceedings). Where a third party was unable
to perform condition precedent to promisor's performance liability was discharged. Opera-
tors' Oil Co. v. Barbre, 65 F. (2d) 857 (C. C. A. 10th, 1933) (receivership of third party);
Colonial Trust Co. v. Bodek, 108 N. J. Eq. 584, 155 A. 799 (1931) (municipality enjoined
from issuing permits to lay sewers).
14. Board of Commissioners of Onslow County v. Tollman, 145 Fed. 753 (C. C. A. 4th,
1906); Peckham v. Industrial Securities Co., 31 Del. 200, 113 A. 799 (1921).
15. National Carbon Co. v. Bankers' Mortgage Co., 77 F. (2d) 614 (C. C, A, 10th,
1935).
16. Peckham v. Industrial Securities Co., 31 Del. 200, 113 A. 799 (1921); National
Carbon Co. v. Bankers' Mortgage Co., 77 F. (2d) 614 (C. C. A. 10th, 1935); Wilkinson v.
First National Fire Ins. Co., 72 N. Y. 499 (1878); cf. South Memphis Land Co. v. McLean
Hardwood Lumber Co., 179 Fed. 417 (C. C. A. 6th, 1910); Van Wagonen v. Terpenning,
122 N. Y. 222, 227, 25 N. E. 254 (1890).
17. Claggett v. Duluth Township, 143 Fed. 824, 825 (C. C. A. 8th, 1906); Kelly v.
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the earlier proceedings be res judicata 18 or even stare decisis 1 as to the
illegality of the contract. Moreover, it is generally held that if the previous
injunction results from consent 0 or fault 2' of the promisor, he is precluded
from using the injunction as a defense; the reasoning appears to be that the
obligor has not done all in his power to perform his contract, and should
pay damages for the breach.
While conventional doctrine supports the Bayer decision, the court ap-
parently gave inadequate consideration to implementation of the antitrust
policy. If the impossibility of performance had been due to legislative action
or executive action pursuant to legislative mandate, the promisor would
have been discharged of his liability on the ground that the legislature or
the executive act in the public interest and such acts are operative on all
persons within the jurisdiction.22 Antitrust enforcement, while achieved
through the courts, likewise represents action in the public interest.2 3 Forc-
ing parties in the position of Bayer to litigate the contract's legality in a
separate action offers unscrupulous defendants an opportunity to avoid the
restraint of a consent decree by making a sham defense in such subsequent
action and allowing judgment to go against them.
2 4
Moreover, the Bayer decision will weaken the general effectiveness of the
Norvwch Union Fire Ins. Co., 82 Ia. 137, 47 N. IV. 986 (1891); cf. Mahr v. Norwich Union
Fire Ins. Co., 127 N. Y. 452, 28 N. E. 391 (1891); Steinbach v. Prudential Ins. Co. 172 N. Y.
471, 478, 65 N. E. 281 (1902). See note 12 supra.
18. Carr v. Illinois Central R.R., 180 Ala. 159, 166, 60 So. 277, 280 (1917).
19. McGillis v. McGillis, 154 N.Y. 532, 545,49 N. E. 145 (1898); see Demulzo Corp. v.
Tretolite Co., 74 F. (2d) 805, 808 (C. C. A. 10th, 1934). Where an injunction was decreed
after a litigated antitrust proceeding, the decree was held to be stare decisis as to the isue
of illegality of that part of the contract litigated in a subsequent suit between parties only
one of whom had been represented at the injunction proceedings. Paramount Famous
Lasky Corp. v. National Theatre Corp., 49 F. (2d) 64 (C. C. A. 4th, 1931). However, this
was a uniform contract standardizing licensing arrangements between motion picture dis-
tributors and exhibitors each of whom was represented, though unofficially, by a large
group at the antitrust proceedings.
20. National Carbon Co. v. Bankers' Mortgage Co., 77 F. (2d) 614 (C. C. A. 10th,
1935); see Peckham v. Industrial Securities Co., 31 Del. 200, 208-9, 113 A. 799, 802 (1921).
21. RESTA.EMNT, CoNT AcTs (1932) § 458; 6 WIU~snON, Co.L-rcw s (Revised el.
1938) § 1939; 6 id. at § 1959 n. 7; see Peckham v. Industrial Securities Co., 31 Del. 200,
208-9, 113 A. 799, 802 (1921); National Carbon Co. v. Bankers' Mortgage Co., 77 F. (2d)
614 (C. C. A. 10th, 1935).
22. General Aniline & Film Corp. v. Bayer Co., 64 N. Y. S. (2d) 492, 501-2 (Sup. Ct.
1946). See also International Spangles Corp. v. Marrow Mfg. Co., 294 N. Y. 295, 62 N. E.
(2d) 77 (1945) (executive); Alexewicz v. General Aniline & Film Corp., 181 N. Y. 'Misc. 181,
43 N. Y. S. (2d) 713 (1943) (executive); 6 WmLisToN, CoNT ,cmS (Revised ed. 1938) § 1939;
Mawhinney v. Millbrook Woolen Mills, Inc., 231 N. Y. 290, 132 N. E. 93 (1Q21) (legisla-
tive); Baylies v. Fettyplace, 7 Mass. 325 (1811) (legislative).
23. Paramount Famous Lasky Corp. v. United States, 282 U. S. 30, 44 (1930). But ef.
Missouri-Kansas Pipe Line Co. v. United States, 312 U. S. 502, 509 (1941); De Beers Mine-
v. United States, 325 U. S. 212, 222-3 (1945).
24. A judgment for General Aniline in the New York court would not, on its face,
nullify the antitrust injunction. However, practical nullification would seemingly result,
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consent decree 25 as a device for antitrust enforcement. While the court
ruled that performance by the promisor would not be excused by any in
personam decree to which the promisee was not a party,2 6 there is language
in the opinion indicating a heavy reliance on the "self-created dilemma" of
the consenter.27 Accordingly, it may be expected that antitrust defendants
will hesitate to enter into agreement with the government for fear some
contracting party may be left out, and will prefer to litigate the issues so as
to avoid the possible onus of consent or fault. However, joinder of all con-
tracting and sub-contracting parties may be well-nigh impossible where the
ramifications of a trust agreement are industry-wide.
In the instant case, Bayer is not only put in the embarrassing position of
positively asserting, rather than merely admitting, the illegality of its own
past actions, but also may find it difficult to collect all the evidence available
to the government in its suit five years ago. A verdict for General Aniline
would lead to conflicting judicial declarations that a single contract is at
once legal and illegal, a result which, although it presumably would not
subject Bayer to contempt proceedings, 2 8 would probably impel either Bayer
or the government to seek modification of the decree and thus lead to further
litigation of the same issues.
Admittedly, the court in the Bayer case was faced with a difficult decision.
To force Bayer to defend on the merits would disregard, if not nullify, the
federal antitrust proceedings. To sustain the defense would deny General
Aniline an opportunity to contest the alleged illegality of the contract.
since General Aniline, while remaining out of the proscribed market, could collect its share
of the profits as damages for breach of the contract. Thus, defendants in the position of
Bayer might be able to preserve their exclusive markets while ostensibly observing the
antitrust decree.
Conversely, if the New York court had sustained Bayer's defense, it might seem that a
party seeking to avoid an unprofitable contract might consent to a sham decree in antitrust
proceedings. Such an abuse of the consent decree, however, presupposes that the Antitrust
Division will bring unwarranted antitrust proceedings to which the defendant can consent
for ulterior purposes.
25. Informality, a spirit of negotiation and the lack of the necessity of formal proof
of complex economic matters are distinct advantages of the consent decree over more costly,
time-consuming litigation. See Isenbergh and Rubin, Antitrust Enforcement through Consent
Decrees (1940) 53 HARV. L. REV. 386. See also Donovan and McAllister, Consent Decrees in
the Enforcement of Federal Anti-trust Laws (1933) 46 HARV. L. REv. 885.
26. General Aniline & Film Corp. v. Bayer Co., 64 N. Y. S. (2d) 492, 502 (Sup. Ct.
1946).
27. "Whether or not the District Court will modify its injunction to the extent neces-
sary to permit defendants to comply with any lawful order or judgment of this court which
may be made in the instant action, the difficulty caused by the existence of that injunction
has resulted from defendants' own acts in consenting thereto, despite their denial of the
illegality of the Agreement on which the injunction was predicated. They must, therefore,
extricate themselves as best they can from this self-created dilemma." General Aniline &
Film Corp. v. Bayer Co., 64 N. Y. S. (2d) 492,498 (Sup. Ct. 1946).
28. See Board of Commissioners of Onslow County v. Tollman, 145 Fed. 753, 759-60
(C. C. A. 4th, 1906).
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These alternatives highlight the fundamental clash between protection of
individual rights, by ensuring adversary litigation of disputed claims, and
preservation of a competitive economic system by antitrust enforcement.
Where choice of conflicting legal devices masks a choice between competing
interests, each deemed worthy of vigilant judicial guardianship, it is fre-
quently desirable to sacrifice adherence to precedent rather than jettison
one of the interests. In the Bayer case, protection of both plaintiff and public
could have been achieved by dismissing General Aniline's complaint with-
out prejudice, and remitting plaintiff to the Federal Court, which has main-
tained jurisdiction over the consent decree.2
General Aniline cannot claim to be remediless while intervention in the
earlier proceeding is untried and possible."0 If intervention is denied, Bayer,
as a party to the decree, can still avoid return to the New York court and
reinstatement of the complaint by seeking modification in the federal court
and impleading General Aniline. Since the government is an indispensable
party to modification proceedings, 3' a final settlement would thus be reached
in a single litigation.
However, blame for the instant legal snarl should not lie entirely at the
door of the New York Supreme Court. The difficulties that have stemmed
from the government's choice to proceed against Bayer alone in 1941 are the
very difficulties that equity undertook to avoid by the rule permitting
joinder of all indispensable and necessary parties.32 The rule purports not
only to protect the interests of unrepresented parties who would otherwise
be adversely affected, but also to prevent the enjoined parties from subjec-
tion to future double liability.3 3 Repetition of the situation that led to the
Bayer decision can be obviated if the government, in future antitrust pro-
ceedings, attempts to join as parties defendant all those with a direct inter-
est in the proceedings, or, failing this, to procure a decree providing for the
29. "Jurisdiction of this cause is retained for the purpose of enabling any of the parties
to this decree to apply to the Court at any time for such further orders and directions as may
be necessary or appropriate for the construction or carrying out of this decree, for the modi-
fication or termination of any of the provisions thereof.. ." United States v. Bayer Co.,
Civil Action No. 15-364 (S. D. N. Y. 1941) 37.
30. Under F. R. Crv. P. 24(b) General Aniline would have only a permissive right to
intervene within the discretion of the court and would face the oft-cited dictum of Mr.
Justice Brandeis, ". . . intervention will not be allowed for the purpose of impeaching a
decree already made." United States v. California Cooperative Canneries, 279 U. S. 553,
556 (1929). Yet the instant case does not present the complicated problem vexing the Su-
preme Court in the Canneries case where there was an attempt to reopen the pac:ers' con-
sent decree finally settled after years of litigation. See Demulso Corp. v. Tretolite Co., 74 F.
(2d) 805, 807-8 (C. C. A. 10th, 1934). See generally 2 MooRE's FEDERAL Pnmcricz (1938)
§ 24.04 e seg.
31. Torquay Corp. v. Radio Corp. of America, 2 F. Supp. 841 (S. D. N. Y. 1932).
32. See F. R. Civ. P. 19, 20.
33. 1 POMIEROY, EQUITY JURISPRUDENCE (5th ed. 1941) § 114; see Note (1932) 41
YALE L. J. 1241, 1243.
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absolute right of intervention by such parties.14 While defendants are in a
weaker position to object to the absence of parties in proceedings leading to
consent decree, because of the threat of criminal prosecution if the consent
decree fails, nevertheless defendants aware of the Bayer case would do well
to attempt to bring all such parties within the scope of the injunction. The
antitrust court should not hesitate to stay proceedings until absent parties
are brought in, or to embody in the decree safeguards against repetition of
the Bayer impasse.
34. It may be difficult to obtain jurisdiction over foreign firms who are not engaged in
business in the United States. See De Beers Mines v. United States, 325 U. S. 212 (1945)-
Oseas, supra note 1, at 56-8. Parties doing business or maintaining offices anywhere in the
United States may be reached by process of any federal court in antitrust proceedings,
38 STAT. 736 (1914), 15 U. S. C. § 22 (1940).
A different problem is posed when a general settlement by consent may be thwarted by
one recalcitrant defendant. The Government should be allowed to enter into an agreement
with the cooperative defendants, proceeding thereafter to trial against any others.
RESTRICTIONS ON JUDICIAL REVIEW OF ADMINISTRATIVE
AGENCIES EXERCISING EMERGENCY POWERS-DUTY TO
OBEY ORDERS PRIOR TO DETERMINATION OF INVALIDITY:
CouRT review of the orders of war-emergency agencies involves a problem,
sometimes urgent, of securing obedience to orders without the delay which
may attend judicial review in its usual forms.' This was a major considera-
tion under the Selective Training and Service Act,2 where it became neces-
sary during the war to induct a large number of men into the armed forces
in a short time.
Congress was not required to provide for judicial determination of the
status of selectees, 3 and no Constitutional right exists to be exempt from
service in the armed forces because of religious or conscientious objection or
other personal condition.4 Such exemption is a matter of grace. Congress,
however, chose to defer and exempt certain classes in the national interest,5
* Estep v. United States, 327 U. S. 114 (1946).
1. See generally, Hughes, War Powers under the Constitution (1917) 42 A. B. A. RtEP.
232; Falbo v. United States, 320 U. S. 549, 555-6 (1944) (dissenting opinion). Compare
Cornell, Exemption From the Draft: A Study in Ciril Liberties (1946) 56 YALt: L. J. 258,
272-5, supra.
2. 54 STAT. 885 as amended, 50 U. S. C. App. §§ 301-18 (1940), 50 U. S. C. App. § 302
et seg. (Supp. 1946) (hereafter cited by section number only).
3. Compare Martin v. Mott, 12 Wheat. 19, 29-30 (U. S. 1827); 40 STAT. 76 (1917);
30 STAT. 361 (1898); 12 STAT. 731 (1863).
The war power confided to Congress and the President is broad, and its limitations
cannot be set in advance but must depend on the extent of the emergency arising. See Tnu:
FEDERALIST Nos. 23, 26, 40; Hughes, supra note 1, at 238-40. For protection against its
abuse reliance must be placed largely in Congress rather than in the courts. See Hirabayashi
v. United States, 320 U. S. 81, 93 (1943); Hamilton v. Kentucky Distilleries, 251 U. S. 146,
163 (1919); Stewart v. Kahn, 11 Wall. 493, 507 (U. S. 1870); Gibbons v. Ogden, 9 Wvheat. 1,
197 (U. S. 1824). But cf. Chastleton Corporation v. Sinclair, 264 U. S. 543 (1924); United
States v. Pacific R.R., 120 U. S. 227 (1887); United States v. Russell, 13 Wall. 623 (U. S.
1870); Ex parte Milligan, 4 Wall. 2 (U. S. 1866).
4. United States v. Macintosh, 283 U. S. 605 (1931); United States v. Schwimmer,
279 U. S. 644 (1929); Selective Draft Law Cases, 245 U. S. 366 (1918); Rase v. United
States, 129 F. (2d) 204 (C. C. A. 6th, 1942); see Hamilton v. Regents of the University of
California, 293 U. S. 245, 263-5 (1934); Jacobson v. Massachusetts, 197 U. S. 11, 29 (1905);
Hughes, supra note 1, at 232, 235-6. But cf. Girouard v. United States, 14 U. S. L. WEEK
4299 (U. S. 1946) (overruling the Macintosh and Schwimmer cases on their statutory
grounds only).
5. The Act exempts from service: resident nationals of neutral countries who make
application to be relieved [§ 3(a)]; diplomatic representatives of foreign countries 1§ 5(a)];
certain categories of public officials [§ 5(c)]; and regular or duly ordained ministers of reli-
gion [§ 5(d)]. Conscientious objectors, whose claims are sustained by the local board, are
exempted from combat service and also from non-combatant military service if conscien-
tiously opposed to the latter, but are not exempted from alternative service in work of na-
tional importance under civilian direction [§ 5(g)]. Deferment, but not exemption, is author-
ized for reasons of occupation, dependency, physical, mental, or moral deficiency, or mem-
bership in an age group deferred by the President [§§ 5(e), (k)].
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and provided for designation of such persons by the Selective Service Sys-
tem, the decisions of which were made "final." 6
Federal district courts were given jurisdiction to punish violators but no
specific authority to review draft board classifications.7 For this purpose
habeas corpus, in the absence of its suspension,' was available after induc-
tion; 9 and in view of the finality provision it became, with few exceptions, 10
the sole avenue of review,'1 particularly after the Supreme Court in the case
of Falbo v. United States 12 held that one who had failed to report for induc-
tion could not defend a criminal indictment by attacking his classification.
However, in the case of Estep v. United States,'" decided after cessation of
hostilities, the Court modified this rule, holding that one who has completed
the administrative process 14 before refusing to be inducted may contest the
validity of his classification at the criminal trial. Estep and Smith were
convicted of wilfully refusing to submit to induction. Both men were mem-
bers of Jehovah's Witnesses, claimed exemption from service as ministers of
6. §§ 10(a) (2),5(1).
7. §11.
8. U. S. CONST. ART. I, § 9; 1 STAT. 81 (1789) as amended, 28 U. S. C. § 451 (1940).
9. Habeas corpus became the accepted method of testing induction orders under the
SELECTIVF DRAT~ ACT of 1917, 40 STAT. 76, which contained provision for finality of draft
board decisions and subjected draftees to military jurisdiction from the time they received
induction orders. Cases collected (1940) 129 A. L. R. 1171, 1186; (1942) 10 GEo. WAsu. L.
REv. 827, 829, n. 7. Some decisions under the present act took precedent from World War I
cases. United States ex rel. Trainin v. Cain, 144 F. (2d) 944 (C. C. A. 2d, 1944), cert. denied,
323 U. S. 795 (1945); Rase v. United States, 129 F. (2d) 204 (C. C. A. 6th, 1942); United
States v. Grieme, 128 F. (2d) 811 (C. C. A. 3d, 1942). Attempts have failed to secure review
by other procedures: by injunction, Drumheller v. Berks County Local Board No. 1, 130 F.
(2d) 610 (C. C. A. 3rd, 1942); Angelus v. Sullivan, 246 Fed. 54 (C. C. A. 2d, 1917); Boni-
faci v. Thompson, 252 Fed. 878 (W. D. Wash. 1917); by mandamus, Dick v. Tevln, 37 F.
Supp. 836 (S. D. N. Y. 1941); by certiorari, Drumheller v. Berks County Local Board No. 1,
supra; Boitano v. District Board, 250 Fed. 812 (N. D. Cal. 1918); by declaratory judgmcnti
Meredith v. Carter, 49 F. Supp. 899 (N. D. Ind. 1943).
10. Chih Chung Tung v. United States, 142 F. (2d) 919 (C. C. A. 1st, 1944) (registrant
ordered to report without being allowed the administrative appeal to which statute entitled
him); United States v. Peterson, 53 F. Supp. 760 (N. D. Cal. 1944) (registrant had not been
accorded the personal appearance to which Regulations entitled him upon application);
United States v. Laier, 52 F. Supp. 392 (N. D. Cal. 1943) (same); see Goff v. United States,
135 F. (2d) 610, 612 (C. C. A. 4th, 1943); Baxley v. United States, 134 F. (2d) 998, 999
(C. C. A. 4th, 1943); cf. Rase v. United States, 129 F. (2d) 204 (C. C. A. 6th, 1942); John-
son v. United States, 126 F. (2d) 242 (C. C. A. 8th, 1942); United States v. Pace, 46 F,
Supp. 316 (S. D. Tex. 1942); United States v. Di Lorenzo, 45 F. Supp. 590 (D. Del. 1942);
United States v. Newman, 44 F. Supp. 817 (E. D. Ill. 1942).
11. See cases collected by Mr. Justice Frankfurter, concurring in Estep v. United
States, 327 U. S. 114, 139 (1946).
12. 320 U. S. 549 (1944).
13. 327 U. S. 114 (1946).
14. The administrative process is considered complete when the registrant has not
merely pursued his administrative appeals but has reported as directed to the induction
center and been pronounced acceptable by the Army or Navy. See id. at 123, 124, n. 17.
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religion and pursued unsuccessful administrative appeals from 1-A classifica-
tions by their local boards. When ordered to report for induction, they re-
ported at the time and place indicated and were accepted for'service but
refused to be inducted. They sought to defend on the ground that they had
been improperly classified and their draft boards had committed irregular-
ities in the handling of their cases. On the authority of the Falbo case, the
trial courts rejected these defenses.
The Supreme Court, basing its opinion on interpretation of the statute,
reversed on the theory that Congress could not have intended to make
"final" draft board actions so contrary to granted authority as to amount to
jurisdictional error,15 and thus to send men to jail for refusing to obey un-
lawful administrative orders. 6 Hence the defenses should have been re-
ceived and evaluated.I' The Falbo case was distinguished on the ground that
there the defendant had not exhausted his administrative remedies before
disobeying the board's order,'" in that he had not reported at the civilian
15. The theory is that where a board acts in disregard of law or without evidence to
support its finding, it acts outside its jurisdiction. See Interstate Commerce Commission v.
Louisville and Nashville R.R., 227 U. S. 88, 92 (1913); DicKNrsoN, ADMIuSTRzMTvE JuS-
TICE AND THE SUPREMACY OF LAW IN THE UNITED STxrEs (1927) 307.
16. The opinion of the Court, by Mr. Justice Douglas, was concurred in by Justices
Black, Reed, and Rutledge. Mr. Justice Murphy, in a concurring opinion, went further,
holding that Congress would have no power and that it would be a denial of due prccess of
law to deny to one indicted for disobeying draft orders the right to contest their validity at
the criminal trial. 327 U. S. 114, 125 (1946).
17. The Court provided added support for its construction of the Act by reasoning
that, if the right to make their defense at the criminal trial were denied these defendants,
habeas corpus would be available for the purpose after conviction, resulting in a multiplicity
of actions. Id. at 123-5. Previously, however, relief by habeas corpus after conviction had
been denied on the theory that a defense unavailable at the trial could not be raised after-
ward by habeas corpus. United States ex re. Falbo v. Kennedy, 141 F. (2d) 6S9 (C. C. A.
4th, 1944), cerl. denied, 322 U. S. 744 (1944); United States v. Flakowicz, 146 F. (2d) 874
(C. C. A. 2d, 1945), cert. denied 325 U. S. 851 (1945); Albert cx rel. Ravin v. Goguen, 141 F.
(2d) 302 (C. C. A. 1st, 1944); Ex parle Catanzaro, 138 F. (2d) 100 (C. C. A. 3d, 1943), cert.
denied, 321 U. S. 793 (1944). Since the Eskp decision the Second and Fourth Circuits have
differed on the extent to which earlier convictions, where the defendant was not allowed to
attack his classification, should now be reopened. In Sunal v. Large, 157 F. (2d) 165 (C. C. A.
4th, 1946) it was held sufficient to reexamine on habeas corpus defendant's draft board
"cover file" and to determine that the local Board did have a basis in fact for its classifica-
tion. In United States ex rel. Kulick v. Kennedy, C. C. A. 2d, Oct. 29, 1946, the defendant
was discharged subject to re-trial under the same indictment, to be permitted to present
evidence and to carry the question of arbitrary classification to the jury.
18. In the case of Billings v. Truesdell, 321 U. S. 542 (1944), decided soon after the
Falbo case, it was held that a registrant who reported at the induction center could not be
forcibly inducted against his will and subjected to trial by court martial for his refusal to
submit willingly. Language in that case suggested that a registrant who had "exhausted
his administrative remedies" might be allowed to attack his classification without actually
submitting to induction. Id. at 558. This dictum was not, however, taken seriously by the
lower courts in view of the recency of the Falbo decision and another statement, apparently
contrary to that in the Billings case, by Mr. Justice Douglas concurring in Hiraba-ashi v.
United States, 320 U. S. 81, 108-9 (1943). See Smith v. United States, 148 F. (2d) 285,
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public service camp to undergo final examination which might have ab-
solved him from the duty to submit to service.
However, judicial review of draft classifications before induction was
permissible only if exceptions to the mandate of finality could be read into
the statute, since there were no constitutional grounds for review. By con-
structing a special category of error, styled jurisdictional, it was possible to
say that Congress did not intend to make classifications "final" where a
board had disregarded the prescribed formalities or arbitrarily classified a
registrant.'9 The board would then be acting without jurisdiction, and the
courts could afford review for arbitrary or capricious action 20 to registrants
who were accepted by the military authorities but refused to be inducted.
The jurisdiction-of-the-board doctrine, as applied in the Estep case, is
open to the criticism that it renders statutory provisions for finality of ad-
ministrative determinations meaningless, 2' since all agencies have author-
291-2 (C. C. A. 4th, 1945), rev'd by the principal case; United States v. Estep, 150 F. (2d)
768, 770 (C. C. A. 3d, 1945), rev'd by the principal case; Koch v. United States, 150 F. (2d)
762 (C. C. A. 4th, 1945); Gibson v. United States, 149 F. (2d) 751, 753 (C. C. A. 8th, 1945),
cert. granted, 326 U. S. 708 (1945); Klopp v. United States, 148 F. (2d) 659 (C. C. A. 6th,
1945); United States v. Rinko, 147 F. (2d) 1, 2 (C. C. A. 7th, 1945), cert. denied, 325 U. S.
851 (1945); United States v. Flakowicz, 146 F. (2d) 874, 875 (C. C. A. 2d, 1945), cerl. denied,
325 U. S. 851 (1945).
19. Other cases have suggested that board action in excess of jurisdiction would be
reviewable. See United States ex rel. Trainin v. Cain, 144 F. (2d) 944, 947 (C. C. A. 2d,
1944), cert. denied, 323 U. S. 795 (1945); Angelus v. Sullivan, 246 Fed. 54, 67 (C. C. A. 2d,
1917).
Since the scope of review was not enlarged (note 20 infra), the Estep case does not repre-
sent a revival of the "jurisdictional fact" doctrine which has been usei in the past to justify
court re-determination of facts previously determined by an administrator. Crowell V.
Benson, 285 U. S. 22 (1932); Ohio Valley Co. v. Ben Avon Borough, 253 U. S. 287 (1920);
Miller v. Horton, 152 Mass. 540, 26 N. E. 100 (1891); see generally Landis, Administrative
Policies and the Courts, (1938) 47 YALE L. J. 519; Black, The "Jurisdictional Faet" Theory
and Administrative Finality (1937) 22 Come. L. Q. 349; Dickinson, Crowell v. Benson: Judi-
cial Review of Administrative Determinations of Questions of "Constitutional Fact," (1932)
80 U. oF PA. L. REv. 1055; Comments (1933) 46 HARv. L. REv. 478; (1932) 41 YALE L. J.
1037. Jehovah's Witnesses have urged that ministerial status should be regarded as a juris-
dictional fact upon which a registrant would be entitled to a determination de novo by a
court. This claim has been rejected. United States v. Rinko, 147 F. (2d) 1 (C. C. A. 7th,
1945), cert. denied, 325 U. S. 851 (1945); Fletcher v. United States, 129 F. (2d) 262 (C. C. A.
5th, 1942).
20. The scope of review was not enlarged, but that previously available by habeas
corpus after induction was extended to defendants under criminal indictment. This review
accords a high degree of finality to the administrative determination, affirming it, according
to various views, if supported by "substantial evidence" or, more strictly, if supported by
"any evidence" or if the board "considered all the evidence." The "exact formula is not of
greatest importance, since under all the degree of finality accorded actions of local boards
during both wars has been very great." United States ex rel. Trainin v. Cain, 144 F. (2d)
944, 947-8 (C. C. A. 2d, 1944), cert. denied, 323 U. S. 795 (1945); see Goff v. United States,
135 F. (2d) 610, 612 (C. C. A. 4th, 1943).
21. See Mr. Justice Frankfurter, concurring on other grounds, 327 U. S. 114, 142
(1946). The Justice was of the opinion that jurisdiction as used in the Act had a geographic
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ity only within their respective jurisdictions, and, by construing error as
jurisdictional, the courts can undertake review whenever they lack sympa-
thy with the statutory scheme of regulation.
2-
In the strict sense, the Court's distinction of the Falbo case is valid, in
that the narrow question decided there was that Congress had not authorized
review of the propriety of a board's classification when the violator had
failed to report for the last step in the induction process,2 3 but the language
of the Falbo opinion justified the broader interpretation generally given it
by the lower courts.24 That opinion stressed the need for quick mobilization
of manpower and the intention of Congress to establish an efficient machinery
for so doing.25 Litigious interruption was deemed harmful to this purpose
if it occurred at any time before induction was actually completed.
The doctrine of exhaustion of administrative remedies as developed in the
pre-war cases was not concerned with obedience to orders before contest in
court but with exhaustion of administrative appeal before burdening the
courts with inconclusive litigation.2 It was founded on considerations of
orderly procedure, 2 comity," and the assimilation of presence of an admin-
istrative remedy to the availability in equity of an adequate remedy at law.
Thus under the doctrine of exhaustion of remedy alone it need never have
been held that one must enter service before contesting a selective service
classification. The real reason, then, for so holding in the cases before Estep
was the power and intent of Congress to foreclose review until orders were
complied with, and not a procedural rule of courtP0
connotation only. He however agreed that Estep would be allowed to attack his clasifica-
tion upon showing that he had been denied the right to an administrative appeal, for the
reason that under the statute, § 10(a) (2), the decisions of local boards were made "final
except where an appeal is authorized...." Id. at 144. Compare Chih Chung Tung v.
United States, supra note 10.
22. See Dickinson, supra note 19, at 1064.
23. The Court admitted, however, that the defense had been denied in four casass cor-
responding on their facts to the Estep case, where the defendants had reported for the last
step. Koch v. United States, 150 F. (2d) 762 (C. C. A. 4th, 1945); Gibson v. United States,
149 F. (2d) 751 (C. C. A. 8th, 1945), cert. granted, 326 U. S. 703 (1945); United States v.
Rinko, 147 F. (2d) 1 (C. C. A. 7th, 1945); cert. denied, 325 U. S. 851 (1945); Fletcher v.
United States, 129 F. (2d) 262 (C. C. A. 5th, 1942).
24. See cases cited supra note 18.
25. 320 U. S. 549, 554 (1944).
26. See Berger, Exhaustion of Administrative Remedies (1939) 48 YALz L. J. 931; Com-
ments (1938) 51 HARv. L. Rxv. 1251; (1935) 35 COL. L. REv. 230.
27. United States v. Sing Tuck, 194 U. S. 161 (1904); Mooney v. Holohan, 294 U. S.
103 (1935); Urquhart v. Brown, 205 U. S. 179 (1907); Clark v. Lindemann & Hoverson Co.,
88 F. (2d) 59 (C. C. A. 7th, 1937).
28. Prentis v. Atlantic Coast Line Co., 211 U. S. 210 (1908); ILR. Commission v.
Duluth St. Ry., 273 U. S. 625 (1927).
29. See Berger, supra note 26, at 985, n. 28.
30. See Falbo v. United States, 320 U. S. 549, 554 (1944); United States v. Estep,
150 F. (2d) 768, 770-1 (C. C. A. 3d, 1945), rev'd by the principal case; Gibson v. United
States, 149 F. (2d) 751, 753 (C. C. A. 8th, 1945), cert. granted, 326 U. S. 703 (1945); Smith v.
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Behind the Estep decision lay compelling considerations in the plight of
Jehovah's Witnesses under the Act.3' They had accounted for three out of
every four convictions involving some sort of religious objection. Complete
exemption from service as ministers of religion was frequently denied them
by Selective Service; and Witnesses generally refused to claim classification
as conscientious objectors, considering themselves not conscientiously op-
posed to war, but neutrals in conflicts between world governments and not
subject to call under any classification. 2 Theirs was a type of religious ob-
jection not provided for by Congress, and before the Estep decision thou-
sands who defied draft orders were sent to jail without being allowed to at-
tack their classifications.
It may be questioned, however, whether the softening of the rule should
not have been the function of Congress. Balancing tolerance for minorities
against military necessity is primarily a political matter. The Jehovah's
Witnesses problem had existed and no allowance was made for it when
Congress renewed the Selective Service Act in 1945. 33 Moreover, the House
Committee on Military Affairs, in considering amendments, noted that the
courts had refused to review classifications prior to induction.34 Congress
renewed the Act without any amendment changing this procedure.
Analogous problems of reconciling the availability of judicial review with
the necessity for securing immediate obedience to orders arose under the
Emergency Price Control Act "5 and the regulation of West-Coast Japa-
nese.3 6  #
In the case of Hirabayashi v. United States 11 the Court refused to review
the validity of curfew regulations under which defendant, a Japanese-
American, had been convicted, considering them to be within the broad dis-
cretion of Congress and the Executive in exercising the war power and not
a proper subject for court review. In a concurring opinion,3" Mr. Justice
Douglas preferred to reach the same result by holding that one who defied
such an order would not be heard to contest its validity. He pointed to the
United States, 148 F. (2d) 288, 290-1 (C. C. A. 4th, 1945), rev'd by principal case; United
States v. Flakozicz, 146 F. (2d) 874, 875 (C. C. A. 2d, 1945); Ex parte Catanzaro, 138 F.
(2d) 100, 102 (C. C. A. 3d, 1943), cert. denied, 321 U. S. 793 (1944); Fletcher v. United
States, 129 F. (2d) 262, 263 (C. C. A. 5th, 1942).
31. See generally Elliff, Jehovah's Witnesses and the Selective Service Act (1945) 31
VA. L. REv. 811.
32. Id. at 811, 821 et seq.
33. 59 STAT. 166 (1945), 50 U. S. C. App. § 316 (Supp. 1946).
34. H. R. REP. No. 36, 79th Cong., 1st Sess. (1945) 4-5.
35. 56 STAT. 23 (1942), amended 58 STAT. 639 (1944), 50 U. S. C. Apr. §§ 901-46 (Supp.
1946).
36. Authorized by Congress by Act of March 21, 1942, 56 STAT. 173 (1942), 18 U. S. C.
§ 97a (Supp. 1946). See Comment (1942) 51 YALE L. J. 1316. And see Rostow, The Japa-
nese American Cases-A Disaster (1945) 54 YALE L. J. 489.
37. 320 U. S. 81 (1943).
38. Id. at 105.
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Selective Service cases as other instances "where one must obey an order
before he can attack as erroneous the classification in which he has been
placed." '9
Under the Emergency Price Control Act of 1942 10 the process of review
was spelled out more fully. Jurisdiction to review the validity of price regu-
lations was restricted exclusively to the Emergency Court of Appeals; 4'
regulations were open to attack only during a limited time after they became
applicable;42 and district courts, given jurisdiction for enforcement purposes,
were denied authority to restrain or set aside price orders, or to consider the
validity of such orders involved in enforcement suits. 43 The Office of Price
Administration took the position that these provisions "created a substan-
tive duty to obey all regulations unless and until they were declared invalid
by the exclusive forum and prescribed liability for disobedience even to an
invalid regulation before such [determination]." 4 Some courts adopted
this view.45 The Supreme Court, however, in upholding the review provi-
sions of the Act,46 found it unnecessary to pass upon the question whether
Congress had made, or constitutionally could make, violations of invalid
orders punishable.47 It was sufficient in deciding the case presented to rely
on the familiar principle that a right to contest the validity of an order might
be forfeited by failure to make timely assertion of it.
A 1944 amendment to the Price Control Act 43 expanded opportunities
for review of regulations and provided a process for contesting them even
after. indictment for their violation.49 The substantial effect of this amend-
ment was to permit violation of an outstanding price regulation at the peril
of the violator that the regulation be held valid, " a result virtually dupli-
cated in the law of review of Selective Service orders by the Estep decision.
39. Id. at 108.
40. 56 STAT. 23 (1942).
41. Id. at 32 [§ 204(d)].
42. Id. at 31 [§ 203(a)).
43. Id. at 32, 33 [§§ 204(d), 205(c)].
44. Weekly News Letter of Litigation Division, Office of Price Administration, June 26,
1944, p. 3-4.
45. See Rottenberg v. United States, 137 F. (2d) 850,858 (C. C. A. 1st, 1943), aff'd, 321
U. S. 414 (1944) (on other grounds); Ex parte Taylor, 58 F. Supp. 488,490 (N. D. Cal. 1945).
46. Yakus v. United States, 321 U. S. 414 (1944).
47. It was theoretically possible to be convicted of violating an OPA order which, after
the violation but before the trial, had been declared invalid by the administrator or the
Emergency Court of Appeals, even though the violator had launched an administrative
protest before violating. No such case was ever presented before the 1944 amendment
(infra note 48) eliminated the possibility.
48. 58 STAT. 639 (1944), 50 U. S. C. Apr. §§ 923-4 (Supp. 1946).
49. This was to remove any doubt after the Yakus case as to whether the act granted
due process. See 90 CoNG. REc. 5305 (1944). And see note 47 supra. However, the Emer-
gency Court of Appeals remained the only avenue for review of OPA orders.
50. See Weekly News Letter of the Litigation Division, l4c. cit. supra note 44. It is
significant that Congress made no similar change in the process of review of draft orders
when it renewed the SELECTIVE SERVICE ACT in 1945. See note 33 supra.
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The amelioration of earlier stringency marked by the Es/ep decision and
the 1944 Amendment to the Price Control Act need not, however, mean
that the more severei sanction of foreclosing review to violators is invalid as
an exercise of emergency power. So strong a sanction involves doctrinal
difficulties if described as punishment for violation of invalid orders. How-
ever, an order need not be regarded as invalid until it has been declared so
by a court of competent authority. No difficulty is encountered in fore-
closing review to defendants who have failed to pursue prescribed adminis-
trative remedies "I or have previously neglected opportunities to obtain
judicial review.52 Harder cases arise where it is thought necessary to compel
the recalcitrant to obey prior to and during the time he seeks to attack an
order. Such a requirement apparently can be justified only as a necessary
response to emergency conditions. When the nation faces an existing emer-
gency, courts may, as in the Hirabayashi case, decline to review an order
which is considered to lie within the special competence of Congress and the
Executive,53 or obedience may be made a condition precedent to obtaining
review. 4 Where, as in raising an army, the power of Congress is plenary
and a classification is not a matter of constitutional right, orders need not be
made reviewable unless Congress so chooses. 55
The extent to which the court will apply rationalia embodying the con-
cept of "emergency" to limit judicial review of ad ministrative orders appears
to vary with the immediacy of the crisis. In the Falbo and Hirabayaslii cases,
as in the OPA wartime cases, the court subordinated review to administra-
tive expediency. The Estep decision, however, reflects an inarticulate reac-
tion to the fact that the war emergency has substantially subsided.60 The
opinion is based on an interpretation of the statute and does not purport to
define the constitutional power of Congress and the Executive. It would be
51. See supra note 26.
52. Yakus v. United States, 321 U. S. 414 (1944); see Whitney v. California, 274 U. S.
357, 360, 362 (1927); Barbour v. Georgia, 249 U. S. 454, 460 (1919); O'Neil v. Vermont,
144 U. S. 323, 331 (1892).
53., Martin v. Mott, 12 Wheat. 19 (U. S. 1827); see Hamilton v. Kentucky Distilleries
Co., 251 U. S. 146, 163 (1919); Prize Cases, 2 Black 635, 670 (U. S. 1862).
54. See Mr. Justice Douglas concurring in Hirabayashi v. United States, 320 U. S. 81,
108 (1943).
55. See notes 3 and 4 supra.
56. A tightening of the court's hand in the administration of the PRICE CONTROL ACT
may be seen in the case of M. Kraus & Bros. v. United States, 66 Sup. Ct. 705 (U. S. 1946).
In reviewing a conviction for violating price regulations by use of tie-in sales, the Court
gave little weight to the administrator's published interpretation of his own regulations and
reversed on the ground that the regulations did not forbid with sufficieht clarity the action
charged. Compare Bowles v. Seminole Rock and Sand Co., 325 U. S. 410, 414 (1945),
".. . the ultimate criterion is the administrative interpretation, which becomes of control-
ling weight unless it is plainly erroneous or inconsistent with the regulation." See also Fed-
eral Communications Commission v. Pottsville Broadcasting Co., 309 U. S. 134, 143, n. 6'
(1940); A. T. & T. Co. v. United States, 299 U. S. 232, 242 (1936); Norwegian Nitrogen Co.
v. United States, 288 U. S. 294, 325 (1933). In United States v. George F. Fish, Inc., 154 F.
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unfortunate to draw from it an implied restriction on the power to act in
future emergencies.
Realistic appraisal of the review problem in emergency legislation and of
the proper role of the Court during the present decontrol period suggests a
frank recognition that the Court may properly take into account changed
conditions within its knowledge and competence and make them a basis for
statutory interpretation and decision. Although determination of the Ex-
tent and duration of an emergency and the measures necessary to cope v ith
it are normally matters in which a broad discretion is reserved to Congress
and the Executive, 57 there is precedent for the use of judicial notice or
inquiry to ascertain the extent of an emergency.'
(2d) 798, 799-800 (C. C. A. 2d, 1946), cert. denied, 66 Sup. Ct. 1377 (U. S. 1946), it vas
suggested that whether an OPA regulation was ambiguous and thus failed to forbid the
violation charged could only be raised by appeal to the administrator and the Emergency
Court of Appeals.
57. Hamilton v. Kentucky Distilleries, 251 U. S. 146 (1919); Block v. Hirsh, 256 U. S.
135, 154 (1921); see cases cited supra note 3.
58. In Chastleton Corp. v. Sinclair, 264 U. S. 543 (1924), the Supreme Court directed
that inquiry be made by the lower court to determine whether an emergency still e.dsted to
support continued validity of the District of Columbia Rent Act. In Ex parle Milligan,
4 Wall. 2, 121 (U. S. 1866) the Court used its judicial knowledge that the courts had been
open in Indiana in holding that the trial of Milligan, a civilian citizen, by military commis-
sion was not justified. Judicial notice has of course been used in sustaining exercies of
emergency power. See Hirabayashi v. United States, 320 U. S. 81, 93-4 (1943); Block v.
Hirsh, 256 U. S. 135, 154-5 (1921).
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